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It is, therefore, my opinion, and you are advised that:

1. Cash payments made by the Rehabilitation Services
Commission to reimburse clients for maintenance
and transportation costs incurred as a result of
the client's participation 4in a vocational
rehabilitation program 4do not constitute the
purchase or acquisition of equipment, materials,

goods, supplies, or services for purposes of R.C.
126.30,

2. The disbursement of federal funds to accredited
nonprofit rehabilitation facilities for the
purpose of aiding the facilities in establishing
vocational rehabilitation programs is not a
purchase or acquisition of equipment, materials,

goods, supplies, or services feor purposes of R.C.
126.30.

3. Payments made by the Rehabilitation Services
. Commigsion to its employees as reimbursement for
travel expenses, tuition ana registration fees
incurred by the employees within the course of
their employment, do not constitute purchases or
acquisitions of equipment, materials, goods,
supplies, or services for purposes of R.C. 126.30,

OPINION NO. 86-076

Syllabus:

In administering R.C. 3781.10(E)(6), relative to the
revocation or suspension of certification of a 1lecal
building department, the Board of Building Standards
may reasonably construe the phrase "person affected by
such enforcement or approval of Plans* as relating
only to a person who is a recipient of enforcement
action, or an applicant for plan approval, by a
certified 1local building department, or who is, in
some other manner, directly affected by the
enforcement of laws or approval of Plans by the
department. The  Board of Building Standaras may
reasonably decide that the Board of Building Appeals
does not constitute such a person. '

To: Gerald O. Holland, Chairman, Board of Building Standards, Department of
Industrial Relatlons, Columbus, Ohlo

By: Anthony J. Celebrezze, Jr., Attorney General, November 13, 1986

I have before me your request £or an opinion concerning the
revocation.- of certification of 1local building departments.
R.C. 3781.10(E) authorizes the Board of Building Standards to
“{clertify municipal, township, ana county building departments
to exercise enforcement authority, to accept and approve plans
and specifications, and to make inspections, pursuant to
sections 3781.03 and 3791.04 of the Revised Code." R.C.
3781.10{E)(6) states: N .
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Such certification may be revoked or suspended
with respect te any or all of the huilding occupancies
to which it relates on _petition to tha boarad of
building standards by any person affected by such
enforcament or approval of lans, or by the board on
its owp motion. Hearings shall be held and appeals
permitted on any such proceedings for certification or
tor revocation or suspension of certification in the
same manner as provided in section 3781.101 of the
Revised Code for other proceedings of the board of
building standards. (Emphasis added.)

8ee R.C. 3781.03 (certified local building departments shall
enforce the provisions of R.C. Chapters 3781 and 3791 and
regulations adopted pursuant thereto *relating to construction,
arrangement, and the erection of all buildings ‘or parts
thereof™); R.C. 3791.04 (with certailn exceptions, see R.C.
3781.06, a person must, prior to entering into a coentract for,
or beglnning the construction, erection, or manufacture of, a
building, submit the plans or drawings, specifications, and
other data prepared therefor to the certified 1local building
department for approval). Pursuant to R.C. 3781.10(E)(6), the
certification of a local bullding department may be revoked or
sugpended “on petitlon to the board of building standards by
any person affected by such enforcement or approval of plans,
or by the board on its own motion.* <You have asked whether, in
several particular factual situations, certain individuals or
entities are “person[s] affected by such enforcement or
approval of plans® who must be permitted to gsubmit such
petitions. Your specific gquestions are as follows:

1. Does the Ohio Beoard of Bullding . Appeals
constitute “a person affected by such enforcement or
approval of plans® and have status te request
revocation of a building department's certification
pursuant to Section 3781.10(E)(6) of the Reviged Code?

2. Does a person who has no -direct lnvolvement
with a certified building department's enforcement or
approval of plansg have status to request revaocation of
a bullding department's certification pursuant to
Section 3781.10(E)(6) of the Reviged Code[?]

It is important to note, as an initial matter, that the .
submigsion of a petition to the Board of Bulldlng Standards
pursuant to R.C. 3781.10(E)(6) does not, in itself, bring about
the revocation' or suspension of certification of a local
building department. Rather, R.C. 3781.10(E)(§) . Fequires:
“Hearings shall be .held...on. any such Preceedings...for
revocation or suspension of certification in the sams manner as
provided in section 3781.101 of the Reviged Code for other
proceedings of the board of building standards."” Suspension or
revocation of a certification will, thus, not occur . except
pursuant ‘to an adjudicatory hearing, with opportunity for
appeal, ag sget forth 1in g.cC. 3781.101. See In__ re
Decertification of Fastlake, 66 oOhio sSt. 24 363, 422 N.E.24
598, cert. denied, 454 U.S. 1032 (1981); In_ re incipnati

£ert. denled 2O _re Cincippati
Certified Bujlding Department, 10 oOhio App. 3a 178, 461 N.E.24
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11 (Franklin County 1983). See generally 5 Ohio Admin. Coda -
4101:2-1-51 and -52.1

1 I note that 5 Ohio Admin. cCode 4101:2-1-83 sets forth
the following procedure for investigating written
complaints gubmitted by persons affacted by enforcement or
approval of plans:

(R) The board. uven its own motion aor upa
written complaint of an pDerson affectad b
enforcement or approval of Dlans, shall

nvestigate the actions of th holder of a
certificate if there is an allegation implving:

(1} The practice of fraud or deceit 1in
obtaining the Certificate; or

(2) R felony or crime involving meral
turpitude; or

(3) Gross negligence, incompetency, or
misconduct in performance of hisg duties;

{(4) Pailure tg complete the continuing
education requirements prior to expiration date
of the certificate.

{(B) When a complaipnt a ainst a certificate

holder has been invastggatgg and substantiated by
evidence:

(1) He shall be notified af the -charges by
certified mail, return receipt requested. Be
shall be informed that he has thirty days from
the date of the mailing te request a hearing
before the . board ang may be represented by
counsel;

(2) The board shall schedule a hearing seven
to fifteen days after receipt of the Faquest

both parties. The boarq may continue or postpane
the hearing upen application by the party or upon
its own motion;

(3) An  adjudicatien hearing shall pe
conducted pursuant to the provisions of sections
3781.10, 3781.101, and 119.09 af the Revised Code:

(4) Pollowing the hearing, the board may
either Qismisg the complaint or issue ap order
revoking or suspending certification. Pallure to
request a hearing shall cauge the board to issue
an order revoking or suspanding certification: and

(5) The party affected shall be sgent a
certified copy of the order and informed by
certified mail, returp receipt requested, that he

It is my understanding that the termse “holder of a
certificate™ and "certificate holder,% ag used in this
‘rule, meéan a person who ig certified under R.c. 3781.10(E)
as competent ta exercise enforcement authority., to accept
and approve plans and specifications, and to make
inspections, and that this rule 1is not applicable to
petitions requesting the revocation or suspension of
certification of a building department. This
interpretation is supported by the use of "“hev and "his®
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The Board of Building Standards is a creature of statite
with such authority, express or implied, as it is granted by
statute, See, e.q.., 1982 Op. Att'y Genr. No. 82-048. See
generally Incorporated Village of New Bremen v. Publiec
Utilities Commisgsion. 103 onio St. 23, 132 N.E. 162 (1921).
Where the Board 1is given the authority to carry out a
particular function but no statutory direction is given as to
the manner in which the funection is to be performed, the Boarad
may perform the function in any reasonable manner. See, e.4q.,
Op. No. 82-048. See generallvy Jewett v. Valley Rv. Co.. 34
Ohio St. 601 (1878). The phrase “person affected by such
enforcement or approval of plans" is not defined by statute for
purposes of R.C. 3781.10. The Board of Bullding Standarads
is, therefore, free to exercise its discretiom in adopting any
reasonable interpretation of that phrase. See generally R.C,
1.42; Wahle v. Department of Industrial Relations, 14 Onlo App.
3d 101, 470 N.E.2d 200 (Franklin County 1983).

I am not authorized to exercise on behalf of another
officer or entity of the government discretion that has been
bestowed by statute on that offlicer or entity. See generally

. 1985 Op. Att'y Gen. No. 85-007: 1984 Op. Att'y Gen. No., 84-098:
1984 Op. Att'y Gen. No. B84-067. Further, it is inappropriate
for me to use the opinion-rendering function to make findings
of fact or determinations as to the rights of particular
individuals. See generallv 1986 Op. Att'y Genm. No. 86-039;
1983 Op. Att'y Genm. No. 83-087; 1983 Op. Att'y Gen. No.
83-057. . In light of those limitations upon my authority, 1
interpret your request as asking whether the Board of Building
Standards wmay, in carrying out 1{its -“duties under R.C.
3781.10(E)(6}. construe the phrase *“person affected by such
enforcement or approval of plans* as relating only to persons
who are directly involved with the enforcement "of laws or
approval of plans by a particular 1local building
department. In addressing this question, 1 am considering
whether the statutory interpretation proposed by the Board of
Building Standards is reasonmable. I am not considering whether
other interpretations of the statutory language might algo he

throughout the rule, and by the reference in division
(A)(4) to continulng education requirements. See R.C.
3781.10(E). See also note 2, infra. .

2 I note that the words “person affected" also appear in
R.C. 3781.20(B), which provides that the certification of a
municipal or county board of building appeals *may be
revoked on petition to the board of building standards: by
any person affected by the local board of building appeals,
or by the board of building standards onm its own motion.®
Again, no statutory definition is provided. S5 oOhio Admin.
Code 4101:2-1-77 sets forth a procedure to be followed when
a petition 1is sgubmitted under R.C. 3781.20(E). providing
for 1investigation of various possible grounds . for
decertification and for a hearing *[w)hen a complaint
against a 1local board has been investigated and found
justified." See alsg note 1, gupra.



2-423 1986 Opinions OAG 86-076

reagonable.3 See generallv State ex rel. Atha v. Gansoa. 18
ohio L. Abs. 338, 342 (App. Champaign County 1934) ("any
tribunal constituted by 1law to hear causes and make
determination thereof has lnherent power to determine its own
jurisdiction®).

the ordinary meaning of the word vaffect," in a legal.
context, is8: *[t]Jo act upon; influence: change; enlarge or
abridge; often used in the sense of acting injuriously wupon
persons and things.® Black's Law Dictionary 53 (5th ed.
1979). See geperally R.C. 1.42. As used in R.C. 3781.10(E)(S&)
the word %“affected" is part of the phrase “affected bY such
enforcement or approval of plans.™ It thus refers to a person
who is acted upon or influenced by the enforcement autherity or
plan approval activities of a certified 1local building
department. A person who is the subject of an enforcement
order issued by a particular certified 1local building
department, See R.C. 3781.031, or who subamits plans for
approval by such a department, i{g eclearly a person who is
affected by such enforcement or approval of plans. See In re
Decertification of Fastlake ‘(an entity that was denied a
bullding permit hae standing as a “person affected® under R.C.
3781.10(E)}{(6) to petition the Ohio Board of Building Standards
te revoke the certification of the local building department).
See generally Clermont National Bank v. Edwards, 27 ©Chio App.
2d 91, 99, 273 N.E.2d4 783, 7838 (Franklia County 1970) (standing
is acquired “by legislative enactment®). O©Other persons may be
affected to varylng degrees, See generally, &.9., lern
Natjopnal Bank v. Edwards, 27 ohio App. 24 at 98, 273 N.E.24 at
787 (diecussing an instance in which an individual was found
not to have standing to bring an appeal under R.C. 119.12 and
stating: *he was not in fact adversely affected. Only his
feelings were offended”).

I am aware of no authority discueeing the kind or degree of
effect that must be present to bring R.C. 3781.10(E)(6) into
play, or requiring that the language of R.C. 3781.10(E)(6) Dbe
construed as permitting the gubmigsion of a petition by a
person who is not directly {iavolved with the building
department whose actions aAra questioned. I conclude,
therafore, that, in adminievering R.C. 3781.10(E)}(6), the Board

3 See generallv, e.q,, Association of Data Proceesing
service organizatioms. Inc. v. Camp, 397 U.S. 150, 154

(1970) (*the trend is toward enlargement of the class of
people who @Day protest adminietrative action. The whole
drive tor enlarging the category of aggrieved 'persons’ is
gsymptomatie of that trend"); Genoa Banking Compauv V.
Mjills, &7 Ohio St. 24 106, 423 N.E.2d 161 (1981) (£inding
that any bank receiving notice of a branch bank application
under R.C. Chapter 1111 is a “party adversely atfacted™
under R.C. 119.12 for purposes of bringing an appeal of the
apptoval of the application); General Motors Corp. V.
MeAvoy, 63 ohic St. 24 232, 238, 407 N.E.2d 527, 531 {1980)
(considering R.C. 3745.07, which authorizes an appeal to
the Eovironmental Board of Review by “any person who would
be aggrieved or adversely affected" -by certaln types of
actions by the Director of Environmental Protection, and
stating that R.C. 3745.07 "allows an appeal by indireetly
affected parties, such ag governmental representatives, and
public interest and enviroanmental groupe"); Clarmont

National Pank v. Edwardse, 27 Ohio App. 24 91, 273 N.E.24
783 (Franklin County 1970). '
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of Building Standards may reasonably decide that the phrase
“person atfected by such enforcement or approval of plans"
relates only to a person who 1is directly involved with a
particular certified 1local building department. I note,
however, that the apparent intent of R.C. 3781.10(E){6) is that
one who is affacted as a result of action by a particular loecal
building department should be able to bring to the attention of
state officials respects in which the local building department
is failing to adequately enforce and properly apply R.C.
Chapters 3781 and 3791 and rules adopted thereunder. See
generally In re Decertification of FEastlake. I conclude,
therefore, that, in light of the language of R.C.
3781.10(E)(6), the concept of direct  i{invelvement that {s
mentioned {in your request should be applied in terms of the
effacts of actions of the building department upoen
petitioners--that {8, .as including persons who are, in any
manner, directly affected by actions of the department. Sae
generallv, e.q., Andersgn v. Brown, 13 Ohio St. 24 53, 233
N.E.2d 584 (1968) (syllabus, paragraph one) ("[a] person has no
standing to attack the constitutionality of an ordinance unless
he has a direct interest in the ordinance of such a nature that
his rights will be adversely affected by its enforcement*):;
State ex rel. Lvnch v. Rhodes, 176 Ohio St. 251, 199 N.E.24 393
(1964). Under this interpretation, a person i3 dairectly
involved with a certified 1local building department if the
person is a recipient of enforcement action or an applicant for
Plan approval by the local building department, or if the
person 1is, in some other manner, directly "affected by the
enforcement of laws or approval of plans by the department.
See generally Association of Data Processin Servic
Organjzatjons. Inc. v. Camp, 397 U.S. 150, 153 (1970) (*(the
question of standing] concerns...the questieon whether the
interest sought to be protected by the complainant is arguably
within the 2one of interests to be protected or regulated by
the statute,...in question").

You have mentioned specifically a situation in which a
resident of one city has requested decertification of the
building department of a different city, arquing that the
department improperly approved materials used in censtruction
in that other «city by an unrelated person. It appears
reasonable for the Board to conclude that guch an individual is
not a "person affected by (the) enforcement or approval of
plans" by the building department of the other city, where no
allegatjon 1is made that there {8 any direct relationship
between the petitioner and the department. I note, however,
that the individual in question may be a “person affected by
(the) ' enforcement or approval of plans® by the building
department of his home city wunder R.C. 3781.10(E)(6), for
purpeses of submitting a petition thereunder, {if he is
dissatisfied with the manner in which that department enforces
and applies the law, or administers a request . for plan
approval, with regard to a particular building he will be
inhabiting or otherwise occupying. I note, further, that
particular actions of a local building department that apply to
such individual may be appealed under R.C. 119.09-.13, R.C.
3781.031, and R.C. 3781.19. :

You have also mentioned a situation in which a former
building official has complained that the building department
for which he formerly worked is not properly staffed. It
appears that the Board may reasonably conclude the individual
in question is not a “person affected by [the] enforcement or
approval of plans® by the building department, since there is
no indication of direct involvement between the two. While the
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individual appears to have a perscnal interest in operations of
the building department which exceeds that of the ordinary
citizen, it may be concluded such interest does not, in ltself,
result in hie being affected by actions of the boazd within the
meaning of R.C. 3781.10(E}(6), and that he is, therefore, Rot
entitied to submit a petition under R.C. 378L.10(E)}(6). '

vou bave asked, in addition, whether the Ohio Board of
Building Appeals constitutes a “person affected by euch
enforcement of appreval of plans® for purposes of R.C.
378L.L0(E)(6). VUnder the interpretation discussed abaove, it is
reasonable to conclude that the Board of Building Appeals does
pot constitute such a “person affected.® Pursuant to BR.C.
3781.031 and R.C.- 3781.19, the Ohio Board of Building
Appeals, in certain circumstances, conducts hearings on orders
isgsued by certified local building departments. It 1is,
therefore, 1in some sense affected by actions of euch a
department. The Obie Board of Building Appeals is not,
bowever, directly  invelved with, or affected by, actions of
such a department in the sense of being subject to enforcement
activity or being the recipient of plan approval. I fipd,
therefore, that it 1is reasonable. to conclude that the oObie
Board of Building Appeals 1is not a “person atfected by [the]
enforcement of approval of plans" by guch a department for
purposes of R.C. 3781.10({E)(6). see generallv 1In_re Job
Abolishment, 120 Ohio App. 2385, 202 N.E.2d 634 (Franklin County
1963). There may, further, be eome gquesticn as to whether a
governmental agency guch as the Ohio Board of Building ‘Appeals
{g a “person"” for purposes of BR.C. 3781.10(E)(6). See
generally, e.q., State ex rel. Willfams v, Glander, 148 Onio
Sr. 188, 74 N.E.2d 82 (1947) (syllabus, paragraphs five and
gix) ("[u)nless the state is expressly named or referred ta
tberein, it is not bound by the terms of a general statute®;
"fnleither the word 'person, ' .‘taxpayer' nor leorpotation,' as
used in {a particular statute] is meant to fnelude the state of
ohnio*); 1981 Op. AL’y Gen. No. 81-055 at 2-220 (*(t]he
well-establishea rule in Ohio is that a public body is not a
'person’' in the absence of a statutory definition to the
contrary...unless the language, purpose, O context of a

sratute demonstrates that a broad interpretation of the word is
intended").

Wnile 1 have concluded that R.C. 3781.10(E)(6) may
reasonably be read as including among persone whe are
etatutorily authorized to submit petitions only persons who are
directly invelved with, or affected by, a particular building
department, 1 note that R.C. 3781.10(E)(6) also states
expressly that rcertification may be reveked or suspended with
respect te any or all of the building occupancies to which it
relates...by the board on its own motion.* If the Board of
Building Standards should, by any means, become aware of a
eituation warranting a hearing on the revocation or euspension
of certificatien under R.C. 3781.10(E)(6), the Board may
institute euch a hearing -upen its oun motion., See 1In_Le
cincinnati Certified Building Department.

it is, therefore, my opinion, and you are hereby advised,
that, in administering R.C. 3781.10(E)(6), relative to the
revocation or suspension of certification of a jocal building
department, the Board of Building Standards may reasonably
conetrue the phrase "“person affected by euch enforcement or
approval of plans* as relating only to a persan: whe is a
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recipient of enforcement action, or an applicant for plan
approval, by a certified 1local building department, or who is,
in some other manner, directly affected by the enforcement of
laws or approval of plans by the department. The Board of
Bullding standards may reasonably decide that the Board ot
Bullding Appeals does not constitute such a person.

OPINION NO. 86-077

Syllabus:

1. Members of a board of elections do not perform
the duties of their office on a full-time basis
for purposes of R.C, 124.13, and, therefore, are
not entitled to receive vacation leave benefits
pursuant to the terms of that section. . .

2. Members of a board of elections are not
"employees" for ©purposes of R.C. 325.19, and4,
thus, are not entitled to receive vacation leave
benefits pursuant to the terms of that section.

3. . Members of a board of elections are not paid by
warrant of the Auditor of State, and, thus, are
not entitled to receive siek leave benefits
pursuant to the terms of R.C. 124.382.

4. Members of a board of elections are not in the
"county service" for opurpogses of R.C. 124.38,
and, therefore, are not entitled to receive sgick
leave benefits pursuant to the terms of that
section,

S. The Secretary of State may not establish vacation
leave benefits or sick leave benefits for members
of a board of elections.

6, Full-time employees of a bpoard of electiona, as
defined in R.o, 325.19(G)(l), are entitled to
recelve vacation 1leave benefits pursuant to the
terms of R.C. 325.19(A). PDart-time employees of
4 board of elections, as defined in R.cC.
325.19(G)(2)., are entitled to participate in any
vacation leave benefits that may be provided by a
board of county commissioners, by resolution, to
pact-time county employees under R.C. 325.19(B).
(1965 Op. Att'y Gen. No. 65-193, overruled,) '

7. The Secretary of State may not establish wvacation
leave Dbenefits for employees of a board of
elections, or establish for such board employees
vacation leave bepefits in excess of those which
they may be entitled to receive pursuant to .the
terms of R.C. 325.19, :

8. A board of elections may adopt its own policy

. with respect to vacatior leave benefits of its
employees, provided that the board’'s policy
establishes vacation leave benefits at least ag -
great as any benefits to which such employees may
otherwise be entitled by statute. .




2427 " 1986 Opinions OAG 86-077

To: Thomas E. Ferguson, Auditor of State, Columbus, Ohto
By: Anthony J. Celebrezze, Jr., Attorney General, November 13, 1986

You have reguested my opinion on several questions relative
to the status of members of a board of alections and employees
of a boarda of elections for purposes of vacation leave benefits
and sick leave benetits to which such board members and
employees may be entitled. In tbe case of members of a board
of elections, you bave asked that I address the following
questions:

1. Are members of a board of elections statutorily
entitled to sick leave or vacation benefits?

2. if the answer to the preceding question is in the
affirmative, may the Secretary of State authorize
gick leave or vacation benefits differing from
the sgtatutory entitlement for board of elections
nembhera?

3. If tbhe anawer ta queation 1, above, is in the
negative, may the Secretary of State grant gick

leave or vacation henefits to board of alection
members? .

With respect to employees of a board of elections, your
gpecific questions are as follows:

1. vnder what, if any, aAtatutory provisiona are

employees of a board of electionas entitled to
vacation benefitsa?

2. If such employees are not entitled to such
penefita, may they be granted to them by the
board of electiong or the Secretary of State?

3. If such employees are entitled to such benefits,
may the board of elections or the Secretary of
state authorize vacation benefits differing from
the statutory entitlement for such employees?

Resolution of your gquestions requires that I addresa those
provisions in R.C. Chapter 124 (department of administrative
services: personnel) and R.C. Chapter 325 (compensation of
county personnel) that pertain to vacation leave benefits and
gick leave benefita that are made available to certain public
employees. T first direct my attention to Yyour question
whether members of a board of elections are entitled by statute
to receive wvacation leave benefits. R.C. 124.13 provides
vacation . leave benefitsa to »(ejach full-time state
emplayee...after service of one year with the sgtate, or any
political subdivision of the state.* Thus. in order to obtain
vacation leave benefite pursuant to this section. a member of a
poard of elections must be a full-time state employee.

_ R.C. 124.01(F) defines r"employee™ for Eurposes of R.C.
Chapter 124 as "any person holaing a position subject to
appointment. removal, promotion, or reduction by aB appeinting
officer.” Membersa of a board of elections are appointed to
four-year terms8 by tbe Secretary of State, R.C. 3501.06: R.C.
3501.07. The Secretary of State is also empowered to remove,
for a variety of reasons, any member of a board of elections.
R.C. 3501.16. Insofar as members of a board of elections are



