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The Adjutan: General, in censtructing, repairing,
or using a-zmories, airfields, bulildings, or othe:
cacilities of the Chic National Guard, must make
a2 rezscnzble attempt tco comply with applicable
requirements c¢f local zoning, builéding, anéd firc
ccdes. I¢ sucn attempts £ail anéd a court

determines Thazt the sreposed construction,
repair, or use of the armcries, airfields.
butiiléings, ¢z other facilities in the desired

area or cdesired manner would serve the needs of
the greater number of citizens than construction,
repziz, or use in accocrdance with applicable
requirements of the local codes, then the
Adjutant General will be excused from complying
with those requirements. -

Absent eXxpress statutcry authoerization. local
governmental entities may not assess. the Adjutant
General fees for permits regquired by the terms of
loczl zorning, bullding, and £irfe ccdes.



o ALICITEY Leneral

LRSS . :

S Antnony J. Celebrezze, Jr.

G % : Mo T2 oants
%Eﬁ E Faa a lwvw

" OPINION NO. 56 026

Ma jor General Raymond R. Galloway
Adjutant Generzl

2825 West Granville Road
Worthington., Ohio 43085

Dear Major General Gallowayv:

I have before me Yyour regquest £f£or wmy oplnlon

-

following questions:

1. Is the Adjutant General, an official and
0f the sovereign State of Ohio, required
comply with zoning, building, <£ire, and

P

Cn

agency

to

other

codes adopted and enforced by 1local governments

and to cbtain appropriate permits

for

the

constructiocn, repair, and use of National Guard
armories, airfields, anéd other facilities?

2. Is the Adjurant Genera exenmpt from paying fees
similar

for local zoning, building, <fire and
permits?

the

As you note in your letter, R.C. Chapter 5811 provides for

the Adjutant General's Jjurisdéiction over armnorie

buildings. and other Zfacilities of the Ohlic Nationzl

this regard R.C. 5911.011 provides as follows:

s, airfields,

Guard.

The adjutant general is the director of state
armories. He shall provide grounhds, armories,
airfielés, and other buildings, and facilities £for the
purpose of training and for the safekeeping of arIms,
clothing, equipment, anéd other military propercz
issued to the Chio national guard or the Qhio defense
corps and may purchzse, lezse £for zny period of time
not exceeding ninety-nine veazrs, or build suitzble

buildings, airfields, and facilitlies for such purposes
when, in his judgment, it is for the best interests of

the s3late to do so. He shall ©provide

¥
-or

The

management, care, and maintenance of such grounds,

armories, airfields, buildings, and facilities and
prescribe such rules and regulations for
management, government, and guidance of
organizations and units oCccupy:ing themn as

necessary and desirable.
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Seae zlsoc R.C. 5811.113 (czeztion of the armory building
authorizv): E.C. 5911.,14 (powers of the artmcIy building
althority}.

~i1rning TOo vour guestion whether the Acdjutant Ceneral,

s
scate official, must complvy with local =zoning. building ancé
£ire codes in the cons::uc'loy. repair, anéd use of armories,
airfields, bulldings. or othezr facilities of the Ohioc Natlonal
Guard, 1 note that, histo:icall., agencies of the State of Onio
were absolutely immune from the re qui:ements of local =zonin

and building ordinances

1E the . State's acTtivities were
conducted on land that was o

r could have been acguired by the’
State twhrough 3its power of eninent domain. See Stazte ex rel.
Ohio Turnpike Commission v, Allern, 158 Ohio St. 168, 107 N.Z.2d
545 (1952), cert. denied, 344 U.S. 8653 (1952). Conseguently,
under the eminent domain test, the Adjutant General would noc

be reguired to comply with local zoning and building
regquirements since he is given the power to "condemn and
appropriate land and such land is hereby declared to be a
public necessity." R.C. 5911.05.%

In 1980, however, <the Chio Supreme Court d&iscarded <the
power of eminent domaipn as the test for determining whether the
S+ate and its agencies are immune from the requirements
loczl zoning ordéinances. In Brownfield v. State, 63 Ohio St
24 282, 407 N.E.2& 1365 (1980), the court rejected the State's
argument <that 1its proposed halfway - house £for pcychiatric
patients was automatically exempt <£from the operatiorn of
municipal zoning restrictions since the State had the power o
acguire such property by appropsiation. After rejecting this
argument, the couzt went on to set forth the pr0per analysis to
be used in such cases, stating:

We Dbelieve tha the correct approach in these
cases where conflicting inrterests of goveromental
ertities appear wouléd be in each instance to weigh the
generazl public purposes to be served by the exercise
0f each powez. znd to resolve the impasse in favor of

That power which will serve the needs o0f the greater
pumzer of our citizens.

- P..C. 8811.0% states that, "{t]Jhe adjutant general has
the same power as the director of administrative services
to condemn and appropriate lané and such lanéd 1s hereby
declared tTo be a public necessity. Such power shzll be
exercised in accordance with sections 163.01 to 163.22 of
The Revisged Code.® R.C. 163.01-.22 address the
appropriation of real property and the procedures to Dbe
followed therefor.
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Appellees' premise that the power of condemnation
is super.or te the zoning power is, in turn, groundecd
in the notlon <That zoniag ordinances may completelvy
fruystrace Tlempls TC exerclse the power of emlneug

demain. While trhis 1s & legitimate concer:n, ndoes

nct Jjustify the invocation of absolute lmmuulty in all
cases. nless a municipality completely pronibits a
certaln use within its corporate limits, the stiate mav
acgulre properiy for that use and still comply with
lecal zeoning -estrictions....

-

-
-
-

. s 08 .

-

In mest 1nstances, the conflict between one

government's power tc condemn ané another's power Lo

restirict <the use o¢f land 1is more apparent than

real....Whenever possible. the divergent 1interests of

governmenzal en;ltles should be harmonized rather than

placed 1in  opposition....Thus, tunless thers exists 4
n

[=]
éi:ec: ]

uiory grant o< immunitv in 3 given
ingtan the condemning or lanéd-owninc authoristv must
make a reaso“able attempt teo complv with the zoning
restrictions of the affected political subdivision....
Tne issue of geovernmen:a immunicty £from =zoning
arises only after efforts tTo comply with municipal
zoning héeve failed. Where compliance with zoning
regulations would £frustrate or significantlv hinder

the public ©purpose underlying the acguisition of
property, a court should consider, inter alia, the
essential nature of the government-owned facility, the
impact o¢£f the facility upon surrcunding propertiv. &nd
the alternative 1leccations available for the facilirty,
in determining whether the proposed use should be

immune £rom zoning laws.... (Empheslis zdded and
citations omitted).

63 Ohio St. 2¢ at 285-287, 4C7 N.E.2d &t 1365, 1367.

Under Brownfieidé, therefeore. ir

L

» deTlerminling whether the

State must comply with loczl zoning requirements, it firsT mus:t

be ascertained whether the State enjoys & statutlory grant of

immunity therefrom. If there 1is no statutery immunity. the

téle must atlempt te comply with the pertinent provisions of
the lecal ord:ncncesAz

2 In Boaré c¢f Education v. Puck, No. 999,280 (Cuvahogsa

County Ct. App. Nov. 20, 1980), <the cour:t of 2ppezals

ciscussed what efforts consticute & rCeasonable attempt on

the péert of governmental entities <To comply with the
requirements of 1lo

0f Brownfield. I
munlcipal board of education hzd made =&
L0 secure complliance with the

ocal zoning ordinances within the meaning
n Puck the court considered whether

o

& reascnable zatltemp:
reguirements of local Zoning
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4
15, after attempiing to comply with the requirements of
local zoning ordinances, anéd £f£alling, the 3tate is gable =92
Gdemonstrate that compliance would significantly frustrate or
winder the public purpose underlying the proposed use of the
‘propertv. then the public purpose served by the exercige 0f the
gtate's power and the public purpose served by the exercise cf
the local subdivision's zorning power must be weigheé bv a cour:
cf law. The 1impaesse will be resolved 1in favor of the power
that will serve the needs of the Ggreater number of citizens,

the considerations being, inter zlia, the nature of the State's
facility. the impact of the facility upon surrounding propers:

and the alternative locations available for the facility.

K

The principles and analysis enunciated in Brownfield have
subseguently been applied within the context of local building
and fire codes. In Citv of East Cleveland v. Board of Countv
Commigsioners. 6% Ohio St. 2 23. 430 N.E.2¢é 456 (1982). the
Ohio Supreme Court held that a public bedy with the power of
eminent domzin 1s not absolutely immune from the requirzements
of local building and £fire codes, and if compliance with the
local codes would hinder or frustrate the purpose underclying
the proposed use of the property the Brownfield balancing test
must be utilized in determining whether the public body

comply with the specific requirements ¢f such building and
codes. -

RuUsStT
fire

oxdinances for its use of an abandoned school site for the
storage of Dbuses owned andéd maintained by the board of
education. The court held that the bozard of educatioen had
made a reasonable attempt to comply with municipal zoning
ordinances by engaging in the following efforts:

In this case the school beard applied for
permit for the desired use and, when that fziled,

47}

sought a variance, It then appealed te <the
CommorL Pleas Court. These attempts, if net

effort at compliance, demonstrate at least a
respectful considerztion of Cleveland zoning
concesns and satisfy the prerequisite of a failed
compliance efforst,...

Thus, the decision in Puck makes it <c¢lear that &n
epplication for a use permit, coupled with a subsequent:
éPPlication for a wvariance and appeal <to <the appropriazte
court satisfles Brownfield's prerequisite of a failed
compliance effort. it is not clear, however, whether any
less wvigorous efforts, such as an applicatien for a use
permit and variance without a subsequent appeal will also
Sal.sfy the fizlled compbliance prereguisite.
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. &
The General Assembly of the state having enac=ed a3
general law reqg q;r:ng “he building inspection
departiments of mun:cipali:ies having a regula:-ly
organized building inspecticn depaztment to approve
plars for 'the constructicn cf public school buildings
erected wighi such municipalitles, a municipality isg
without power to thwast whe operatlon ©f such generzl
law by the enactiment of an ordinance requizing =the
payment of a fee as a condition ©precedent to

compliznce therewith.

In Op. No. B85-098 1 recently applied <the rinciples ser
forth in Citv o0f East Cleveiané and Niehasus within the contex<
of wvillage =zoning =segulations, whiech reguired the board of
education of a local school distric: to pay a fee in o-der to
erect signs which the board was required to post pursuant to
R.C. 2212.20 (board of education should post at or near th
entrance to school grounds or premises rules regarding entry of
persons other <thaen students, staff, and faculty upon school
grounds or premises). Noting that therze is no statutory grant
of authority that enables a village to assess a fee against a
board of education in such a circumstance, I concluded that a
board of education may not be reguired to pay & fee for a

ermit to malntain a sign recguired by R.C. 3212.20. Op. No.
85-098 at 2Z-416 to 2-417. See also 1955 Op. Att'y Gen. No.
5110, p. 182 (syllabus) (a board of county commissioners is
without authority to exact an inspection fee under county
regulations for the inspection of buildings constructed bv the
Ohio Turnplke Commission and owned by the State of Ohio).

I believe that the principles set forth in Citv of

Cleveland and Niehaus epply with equal force to the situati

described in your letter, ~Thus, absent express staiu
authorization, 1local governmental entities may not assess
Adjutant General fees for permits regquired by the te:cnms

local zoning. buildinc, and fire coces. ~See 15535 Cp. No.
at 187 (there is no distinetion in principle between a ¢
and a mun1c1pal4ty with respect

Q
o N

3o
r et ot D :J‘HOW
o Ot e

to the rights of 91the:
exactl bullding inspection fees f-om the sState npot authorized

statute).

Accordingly, it is

my opinieon and you are herebv advised
that:

1. The Adjutant General, in constructing, repairirng,

or using armories, airfields, buildings, or othe:

facilities of the Ohio National Guard, mMuUstT meke

a *easonable é4tlempt <tTo comply with applicablie
r irements of local zoning, building, and f;:e
coaes, If such attempts tell and a co

determines that the pProposed const:uc:ion,
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repairz, oz use of

T armoc-ies, ailrfields,
buildings., or other facilicties 1n the desired
area 0T desired manner would serve the needs of
~he greater numper o0f citizens tha construction

&)
n

repalr, oI use in accordance ith  applicable
reguirements of The local codes, then  the
Adjutant General will be excused £rom complving
with those requirements

Absent express Statutory authorization, local
governmental entities mav not assess the Adjutant
General fees fo:r permits requirced by the terms of
local zoning., building. anéd f£ire codes.

Respectfully,
CANC07
fjﬂ
NTHONY J. CVLEBREZZE.£Q§J

At-ohney Generzl

—— e bk il



