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X New  
X Amended 

 

� 5-Year Review  

X Rescinded 

 

 
The Common Sense Initiative was established by Executive Order 2011-01K and placed within 
the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should balance the 
critical objectives of all regulations with the costs of compliance by the regulated parties.  
Agencies should promote transparency, consistency, predictability, and flexibility in regulatory 
activities. Agencies should prioritize compliance over punishment, and to that end, should 
utilize plain language in the development of regulations.  
 

Regulatory Intent 

1. Please briefly describe the draft regulation in plain language.   
Please include the key provisions of the regulation as well as any proposed amendments. 

The Ohio Board of Building Standards (Board) proposes to amend Ohio Administrative Code 
(OAC) Rules as follows: 

4101:1-1-01 to revise modify the fees for services provided by the Division of Industrial 
Compliance;  
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4101:1-13-01 (rescind and adopt new) to adopt ASHRAE 90.1-10 and the 2012 IECC with selected 
amendments; and  

4101:1-35-01 to update the references to the ASHRAE 90.1 to the 2010 edition and the IECC to 
the 2012 edition in the list of referenced standards. 

2. Please list the Ohio statute authorizing the Agency to adopt this regulation. 

Revised Code § 3781.10: http://codes.ohio.gov/orc/3781.10 
Revised Code § 3781.11: http://codes.ohio.gov/orc/3781.11 
Revised Code § 3791.07: http://codes.ohio.gov/orc/3791.07 
 

3. Does the regulation implement a federal requirement?   Is the proposed regulation being 
adopted or amended to enable the state to obtain or maintain approval to administer and 
enforce a federal law or to participate in a federal program?  
If yes, please briefly explain the source and substance of the federal requirement. 

Yes.  The Energy Conservation and Production Act (ECPA) requires the Secretary of Energy to 
review new editions of the model energy codes or successor codes and determine whether 
the codes will improve energy efficiency.  If so, the results of the review are published in the 
Federal Register and each state is required to submit a certification to the Secretary of Energy 
that it has reviewed the most recent code and made a determination of whether to adopt 
the code or request an extension within two years of the Federal Register notice.  On October 
19, 2011, Department of Energy determined that the 2010 ASHRAE 90.1 standards achieves 
greater energy efficiency for commercial buildings over the 2007 edition.  In October 2013, 
the Board, jointly with Office of Energy in the Development Services Agency, requested a 2 
year extension to review the 2010 ASHRAE 90.1 standard.  The Board’s review the energy 
standards included in this rule package, which began in the fall of 2015, and its decision to 
update to the newer editions that have been determined to achieve greater energy efficiency 
is in compliance with its request for extension and its ECPA obligations. 

4. If the regulation includes provisions not specifically required by the federal government, 
please explain the rationale for exceeding the federal requirement. 

NA 

5. What is the public purpose for this regulation (i.e., why does the Agency feel that there 
needs to be any regulation in this area at all)? 

Revised Code § 3781.10 directs the Board to “formulate and adopt rules governing the 
erection, construction, repair, alteration and maintenance of all buildings specified in section 

http://codes.ohio.gov/orc/3781.10
http://codes.ohio.gov/orc/3781.11
http://codes.ohio.gov/orc/3791.07
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3781.06 of the Revised Code…”  It further requires that the Board’s rules also “relate to the 
conservation of energy and the safety and sanitation of those buildings.” 

6. How will the Agency measure the success of this regulation in terms of outputs and/or 
outcomes? 

The enforcement of these rules will be implemented by certified township, city, and county 
building departments.  Rule 4101:1-1-01 lays out the administrative procedures certified 
building departments must follow to implement the substantive requirements of these rules 
to determine compliance.  These provisions require a builder or owner to make application 
to a building department to obtain an approval to build (permit).  As part of this application 
the owner must submit sufficient information and/or construction documents for the 
building official/plans examiner to determine whether the proposed work complies with the 
code.  After the builder or owner obtains the approval (permit), construction may commence 
and the building department inspectors will inspect the construction to ensure that the work 
conforms with the original approval.  Rule 4101:1-1-01 § 105.2 provides that in the absence 
of fraud or a serious safety or sanitation hazard, any non-residential structure built in 
accordance with approved plans shall be conclusively presumed to comply with these rules.  
The Board requires that certified nonresidential building departments submit an annual 
yearly operational report which lists the following information: current employees and their 
certifications, total number of permits issued during the year for each type of occupancy, 
total number of inspections made, the total value of construction, and the total number of 
appeals of the code requested by a builder or owner during the year. 

Development of the Regulation 

7. Please list the stakeholders included by the Agency in the development or initial review of 
the draft regulation.   
If applicable, please include the date and medium by which the stakeholders were initially 
contacted. 

Continuing law in Rules 4101:1-1-01, 4101:1-13-01 and 4101:1-35-01 were previously 
reviewed by the Common Sense Initiative (CSI) Office.  On March 22, 2012, October 31, 2012, 
January 9, 2014 and September 11, 2015, the CSI Office issued memorandums making no 
recommendations regarding Rule 4101:1-1-01 and concluded that the Board should proceed 
with formal rule filing with the Joint Committee on Agency Rule Review.  On January 9, 2015, 
the CSI Office issued a memorandum making no recommendation regarding Rule 4101:1-13-
01 and concluded that the Board should proceed with formal rule filing with the Joint 
Committee on Agency Rule Review.  On October 31, 2014, January 9, 2014, and September 
11, 2015, the CSI Office issued a memorandum making no recommendation regarding Rule 
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4101:1-35-01 and concluded that the Board should proceed with formal rule filing with the 
Joint Committee on Agency Rule Review.   
 
On December 11, 2015, the Board sent an email to all agency stakeholders informing them 
of a scheduled stakeholder meeting on January 12, 2016 to hear comments and respond to 
questions on these rules.  The email and stakeholder distribution list are attached as Exhibit 
A.  The notice summarized the proposed amendments and also informed stakeholders that 
they if they could not attend the stakeholder meeting, they could submit questions or 
comments via email or regular mail January 12, 2016.  On January 12, the Board conducted a 
stakeholder meeting on the proposed rules at 10:00 AM and the following individuals 
attended: Bill Kaufholz, Fischer Homes, Jason Finch, Fischer Homes, Eric Lacey, RECA, Jeff 
Mang, PIMA, John Stahl, Preferred Solutions, Inc, Janis Stahl, Preferred Solutions Inc, Bert 
Thomson, Mid Ohio Development, Don Phillips, COCOA, Marty Burns, Therm-All, Vince 
Squillace, OHBA, Ric Johnson, OHBA and Alec Carnes, Heapy Engineering.  The stakeholder 
meeting agenda and materials distributed at the meeting are attached as Exhibit B.   

8. What input was provided by the stakeholders, and how did that input affect the draft 
regulation being proposed by the Agency? 

A copy of the correspondence the Board received in response to December 11, 2015 email     
and a summary of the January 12, 2016 stakeholder meeting are attached as Exhibit C.   The 
initial comments received were reviewed by the Board’s Code Committee at its January 14, 
2016 and March 3, 2016 meetings.   

At the January 12th stakeholder meeting, Alec Carnes requested that instead of deleting 
Section 8.4.2 from ASHRAE 90.1 for Automatic Receptacle Controls, that the Board delete the 
requirement based on occupancy.  The Board’s Code Committee reviewed the request and 
determined not to make a change as a result of the comment.   

At the January 12th stakeholder meeting and in written comments, Jeff Mang requested that 
the Board incorporate language from the 13 ASHRAE 90.1 and 15 IECC for roof recovery and 
provides clarification.  Upon review of these comments, the Board’s Code Committee agreed 
the rules required additional clarification.  The revised language as a result of these 
comments is included in this rule package.   

At the January 12th stakeholder meeting, Bill Kaufholz, Fischer Homes, asked the Board to 
consider referring to the RCO for energy code requirements for R-2, R-3 and R-4 so that the 
energy requirements and associated costs would not be different between these occupancies 
and 1-, 2- 3- family homes.  Mr. Kaufholz explained that in Kentucky the state had adopted 
the 12 IECC in 2014, but then rescinded the action due to the cost impact.  He stated that the 
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same demographic are shopping for multi-family that are shopping for 1- 2- & 3- family and 
the increase in cost for compliance with 12 IECC vs the RCO would put the multi-family 
builders at a disadvantage.  The Board’s Code Committee and Board Staff worked with Mr. 
Kaufholz to develop language to allow certain residential occupancies to continue to use the 
energy code requirements referenced in the RCO.  The revised language as a result of these 
comments is included in this rule package. 

At the January 12, 2016 stakeholder meeting, Bert Thompson requested amendment to 12 
IECC to all for sampling to comply with blower door testing requirements for multi-family 
homes when multiple identical units are constructed.  Staff responded that currently similar 
language is included the RCO for 1- 2- 3- family homes under the Ohio Home Builders 
alternative compliance path and invited Mr. Thompson to submit suggested language.  Mr. 
Thompson did not submit language for consideration. 

Daniel Lea submitted written comments requesting modifications to Section 1301.2 of the 
IECC for calculating ACH rated.  Upon review of these comments, the Board’s Code 
Committee agreed the rules required additional clarification.  The revised language as a result 
of these comments is included in this rule package.  

9. What scientific data was used to develop the rule or the measurable outcomes of the 
rule?  How does this data support the regulation being proposed? 

The proposed changes include updates to the 2012 edition of the International Energy 
Conservation Code (IECC) and the 2010 edition of ASHRAE 90.1 Energy Standard for Buildings 
Except Low-Rise Residential Buildings (ASHRAE 90.1).     

The IECC is promulgated and amended by the International Code Council (ICC).  The model 
codes developed by ICC are updated every three years through a process that incorporates 
petitioning, public hearings and voting by ICC members.  When a petition to amend the model 
code is submitted, the proponent of the change must submit the proposed language of the 
amendment, the reason for the amendment including scientific data when applicable, and 
the cost impact of the amendment.  All submitted petitions are then published prior to initial 
code development hearings on the petitions.  Interested persons may review the proposed 
changes and attend the code development hearing and provide comments.  A report then is 
published on the public hearings for review and then final action is taken on the proposed 
changes at final action hearings.  All successful changes are incorporated into the next edition 
of the model code.   

The ASHRAE 90.1 standards is promulgated and amended by American Society of Heating, 
Refrigerating and Air-Conditioning Engineers (ASHRAE). The ASHRAE 90.1 standard is updated 
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every three years through a consensus similar to the ICC code development process.  Merle 
McBride, a member of the ASHRAE 90.1 Committee, attended the Board’s Code Committee 
meetings during its review of the standard to provide information to the Committee and 
answer questions. 

10. What alternative regulations (or specific provisions within the regulation) did the Agency 
consider, and why did it determine that these alternatives were not appropriate?  If none, 
why didn’t the Agency consider regulatory alternatives? 

During its review of IECC and ASHRAE 90.1 standards, the Board’s Code Committee reviewed 
both the 2012 and 2015 editions of the IECC and the 2010 and 2013 editions of ASHRAE 90.1.  
The Board determined to not adopt these newer editions of the standards as incremental 
changes in energy code requirements are preferable. 

11. Did the Agency specifically consider a performance-based regulation? Please explain. 
Performance-based regulations define the required outcome, but don’t dictate the process 
the regulated stakeholders must use to achieve compliance. 

Yes, the energy standards proposed to be updated in this package include performance-based 
compliance paths including an option to use free trade-off software available from the US 
Department of Energy to demonstrate compliance. 
 
Additionally, continuing law permits a registered design professional’s alternative engineered 
design to be a compliance alternative method to the prescriptive requirements of the code.  
Section 106.5 of the OBC permits a registered design professional to submit sufficient 
technical data to substantiate that performance of the proposed alternative engineered 
design meets the intent of the code.  Additionally, section 107.4.3 provides that when 
construction documents have been prepared by an Ohio registered design professional 
conforming to the requirements of the rules of the Board pertaining to design loads, stresses, 
strength, and stability and other requirements involving technical analysis, the documents 
need only be examined to the extent necessary to determine conformity with other 
requirements of the rules of the Board. 

12. What measures did the Agency take to ensure that this regulation does not duplicate an 
existing Ohio regulation? 

Editorial changes are routinely made to the rules to provide consistency with the Ohio 
Revised Code and other Board and agencies’ rules.  Additionally, RC §  3781.10 gives the Board 
sole authority to adopt rules which regulate the erection, construction, repair, alteration, and 
maintenance of all buildings or classes of buildings specified RC 3781.06 including residential 
and non-residential buildings.  

http://codes.ohio.gov/orc/3781.06
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13. Please describe the Agency’s plan for implementation of the regulation, including any 
measures to ensure that the regulation is applied consistently and predictably for the 
regulated community. 

For these rules to be enforced by a local government, its building department must be 
certified by the Board.  The Board also certifies the personnel who work within these 
departments to ensure only qualified personnel are enforcing the Board’s rules.  Certified 
personnel must complete continuing education to maintain their certifications and continue 
to be authorized to enforce these rules.  The Board has authority to suspend or revoke 
certifications for failure to properly enforce the rules.  Also, the Board has a staff member 
dedicated to responding to complaints by persons affected by the Board rules.  This program 
helps promote consistent and predictable application of the Board rules. 

Adverse Impact to Business 

14. Provide a summary of the estimated cost of compliance with the rule.  Specifically, please 
do the following: 

a. Identify the scope of the impacted business community;  
• Corrected Division of Industrial Compliance fee for new construction 
• Updated energy standards with increased cost of construction 
• Cost to purchase updated energy standards 

 
b. Identify the nature of the adverse impact (e.g., license fees, fines, employer time 

for compliance); and  
• Corrected Division of Industrial Compliance fee for new construction – Application 

fees 
• Updated energy standards with increased cost of construction – 

Equipment/material costs; labor costs 
• Cost to purchase updated energy standards – Publication cost 
 

c. Quantify the expected adverse impact from the regulation.  
The adverse impact can be quantified in terms of dollars, hours to comply, or other 
factors; and may be estimated for the entire regulated population or for a 
“representative business.” Please include the source for your 
information/estimated impact. 

Corrected Division Industrial Compliance Certificate of Occupancy fee for new 
construction  -- Amendments Group 90 reviewed by CSI Office and adopted by the 
Board effective January 1, 2016 included fee increases for the Division of Industrial 
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Compliance which were projected to increase fees for 10,000 sq. ft. F-1 building would 
be approximately $360.  Included in the changes were an inadvertent removal of $65 
Certificate of Occupancy fee for new construction which was included in the overall 
projected fee increase analysis above. 

Updated energy standards with increased cost of construction – Due to the variance 
in allowed building designs, particularly commercial buildings, it is difficult to ascertain 
in dollars, a cost increase or decrease in the design/construction cost of building as a 
result of proposed rules changes.  However, the US Department of Energy (DOE) has 
evaluated the cost/savings associated with updating ASHRAE 90.1 standard from the 
2007 to 2010 edition and the IECC from the 2009 to 2012 edition based on 
representative building prototypes.  For example, DOE estimates that for a 5500 sq ft 
small office building, the construction cost increase in the climate zone that covers 
most of Ohio would be $8622 which includes changes in the requirements for building 
envelope, power, HVAC & lighting from the 2007 to 2010 ASHRE 90.1 standard.  The 
cost impact of the update to the IECC would be similar. 

The DOE studies can be found at the following links in their entirety: 

http://www.pnnl.gov/main/publications/external/technical_reports/PNNL-
22972.pdf 

https://www.energycodes.gov/sites/default/files/documents/PNNL-22760.pdf 

Cost to purchase updated energy standards – A combined volume that includes both 
the 2012 IECC and AHSRAE 90.1-2010 standards are available for purchase for $128 
from the International Code Council 

15. Why did the Agency determine that the regulatory intent justifies the adverse impact to 
the regulated business community? 

Corrected Division Industrial Compliance Certificate of Occupancy fee for new construction - 
Based on fee comparison study performed by the Division, even with the fee increase the 
Division’s fees are still lower for comparable projects than several of the larger municipal 
building departments around the state.  Finally, the increases are also offset by proposed fee 
reductions, including the elimination of $65 fee for certificates of occupancy and 
development of special fee schedule for temporary structures. 

Updated energy standards with increased cost of construction – While there is cost increase 
in the first cost of construction associated with these standards update as discussed above, 
DOE also estimates cost savings over time due to lower energy costs.  For the 5500 sq ft small 

http://www.pnnl.gov/main/publications/external/technical_reports/PNNL-22972.pdf
http://www.pnnl.gov/main/publications/external/technical_reports/PNNL-22972.pdf
https://www.energycodes.gov/sites/default/files/documents/PNNL-22760.pdf
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office building, the simple payback in energy savings would occur after 8.7 years and life cycle 
cost net savings is estimate to be $14,300.  More detailed cost/benefit discussion can be 
found in the DOE studies listed above.  Additionally, the Board is directed in RC 3781.10 to 
adopt standards that relate to the conservation of energy.  See Question 5 above.  Finally, the 
proposed adoption of the energy standards fulfills the commitment by the Board to review 
the 2010 ASHRAE 90.1 standard that has been determined to achieve greater energy 
efficiency is in compliance with its request for extension and its ECPA obligations. See 
Question 3 above. 

Regulatory Flexibility 

16. Does the regulation provide any exemptions or alternative means of compliance for small 
businesses?  Please explain. 

The rules do not have special exemptions or alternative means of compliance specifically for 
small business.  The OBC requires a building official to issue an adjudication order to an owner 
when the design or construction of a building does not comply with the OBC.  The 
adjudication order must comply with Revised Code Chapter 119 and give the owner an 
opportunity to appeal.  This mechanism is often utilized by an owner voluntarily to obtain a 
variance from the requirements.  Variance requests are heard by either the Ohio Board of 
Building Appeals or a certified local board of building appeals. 
 
Also, the OBC permits alternative engineered designs prepared by a registered design 
professional to not strictly comply with the prescriptive requirements of the rules.  To obtain 
approvals based on alternative engineered designs, the design professional must submit 
sufficient technical information to demonstrate that the performance meets the intent of the 
rules. 

17. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and 
penalties for paperwork violations and first-time offenders) into implementation of the 
regulation? 

Revised Code § 3781.102 does not authorize the Board to set the fees and/or penalties 
assessed by local certified building departments in connection with the enforcement of these 
rules.  Compliance with the rules is accomplished through construction conforming to the 
certificate of plan approval (permit).  Therefore, there are no potential paperwork violations 
of these rules. 

18. What resources are available to assist small businesses with compliance of the 
regulation? 
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The Board’s technical staff spends approximately 25% of their time responding to questions 
on the building codes and educating design professionals, contractors, the public, and code 
officials of the intent of the Board’s rules assisting all parties in compliance.     
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