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Executive Summary

On September 29, 2013, House Bill 59 of the 130" Ohio General Assembly was enacted creating
the Ohio Cemetery Law Task Force. While granting general authority to the Task Force to
review all laws related to cemeteries, it also provided a unique opportunity for stakeholders of all
walks of life to present their views on the current state of cemeteries in Ohio.

The Task Force learned that when asking persons what a cemetery means to them, responses will
be as diverse as the people answering. Cemeteries are a business, a glimpse into our collective
past, an historical record, documentation of past cultures, a place to remember our loved ones
and the final resting place of our ancestors, a place to honor our fallen heroes, even a last chance
to contribute to and protect our environment. The testimony and evidence elicited and presented
to the Task Force since its inception greatly aided the Task Force in completing its primary
mission. The Task Force would like to express its gratitude to those groups and individuals that
provided testimony and/or written statements during this process.

Task Force members were as diverse as the stakeholders that provided insightful information on
the past, present, and future of cemeteries. During the many multifaceted discussions held by the
Task Force one tenet became clear and was a driving force in the meetings: All burial sites and
human remains, regardless of historic period or culture, deserve the same level of protection and
respect. In following that tenet this report was crafted.

During discussions, central categories were identified and then used as a guide for deliberations:
1) Definitions
2) Preservation and Protection
3) Registration, Record Keeping and Technology
4) Maintenance
5) Enforcement
6) Funding
7) Statutory Alignment
8) Protected Groups

After drawing on its own members’ experiences and those of stakeholders presenting testimony
and written statements, the Task Force recommended common sense legislative initiatives that
were unanimously agreed upon and which may be reasonably implemented in the near future.
The report also contains more general recommendations on topics that are significant in nature
but which the task force could not fully and fittingly address in the timeframes provided.



Task Force Members

Section 747.10 (B) of House Bill 59:
In establishing it, the General Assembly directed that the Task Force:

“...shall consist of the following eleven members: a representative of local
government, other than townships, appointed by the President of the Senate; a
representative of the Ohio Township Association appointed by the President of
the Senate; a representative of native Americans appointed by the President of the
Senate; a representative of private cemeteries appointed by the Speaker of the
House of representatives; a representative of the Ohio Historical Society
appointed by the Speaker of the House of Representatives; a representative of
archaeologists appointed by the Speaker of the House of Representatives; a
representative of the Ohio Genealogical Society appointed by the Governor; a
representative of the Ohio Cemetery Dispute Resolution Commission appointed
by the Governor; a representative of the Division of Real Estate and Professional
Licensing in the Department of Commerce appointed by the Governor; a
representative of the Department of Transportation appointed by the Governor;
and a representative of the Department of Natural resources appointed by the
Governor.”

Pursuant to the authority given in Section 747.10(B) of House Bill 59 of the 130™ General
Assembly, eff. September 29, 2013, the following individuals were appointed to serve as
members of the Task Force:

Name Title Representation
Hon. Cory Noonan Allen County Commissioner Local Government - County
Hon. Keith G. Houts Jefferson Township Trustee Ohio Township Association

Mercer County

Dr. John N. Low, JD The Ohio State University Native Americans
Newark Campus

Mr. Daniel Applegate Representative Private Cemeteries

Mr. Stephen George Senior Advisor Ohio History Connection

Mr. David Snyder Archaeologist/Ohio Historic Archaeologists

Preservation Office

Mr. Jay Russell Trustee Ohio Genealogical Society



Mr. James Wright Member Ohio Cemetery Dispute
Resolution Commission

Ms. Anne M. Petit Superintendent Ohio Department of
Div. of Real Estate & Professional Commerce
Licensing

Mr. Patrick J. Piccininni Chief Legal Counsel Ohio Department of

Transportation

Mr. James N. Turner Deputy Legal Counsel Ohio Department of
Natural Resources

As authorized in Section 747.10 (B) of House Bill 59, the Task Force at its first meeting elected
the Hon. Cory Noonan and Ms. Anne M. Petit as the co-chairpersons of the Task Force.



Meeting Dates

January 24, 2014 at 9:30 a.m.
77 South High Street
Division of Real Estate & Professional Licensing
Columbus, OH 43215

February 21, 2014 at 9:30 a.m.
77 South High Street, 19th Floor Room 1948
Columbus, Ohio 43215

March 7, 2014 at 9:30 a.m.
77 South High Street
Division of Real Estate & Professional Licensing
Columbus, OH 43215

April 4, 2014 at 9:30 a.m.
77 South High Street
Division of Real Estate & Professional Licensing
Columbus, Ohio 43215

April 28, 2014 at 9:30 a.m.
77 South High Street
Division of Real Estate & Professional Licensing
Columbus, Ohio 43215

May 16, 2014 at 9:30 a.m.
77 South High Street
Division of Real Estate & Professional Licensing
Columbus, Ohio 43215

June 6, 2014 at 9:30 a.m.
77 South High Street
Division of Real Estate & Professional Licensing
Columbus, Ohio 43215

June 27, 2014 at 9:30 a.m.
77 South High Street
Division of Real Estate & Professional Licensing
Columbus, Ohio 43215

July 25, 2014 at 9:30 a.m.
77 South High Street
Division of Real Estate & Professional Licensing
Columbus, Ohio 43215



August 20, 2014 at 10:00 a.m.
77 South High Street
Division of Real Estate & Professional Licensing
Columbus, Ohio 43215

September 19, 2014 at 10:00 a.m.
77 South High Street
Division of Real Estate & Professional Licensing
Columbus, Ohio 43215

September 24, 2014 at 9:30 a.m.
77 South High Street
Division of Real Estate & Professional Licensing
Columbus, Ohio 43215



Task Force Mandate, Mission and Vision

A. Task Force Mandate

House Bill 59, of the 130™ Ohio General Assembly, Sections 747.10(A) and (C), effective
September 29, 2013, provided that:

“(A) The Ohio Cemetery Law Task Force shall develop
recommendations on modifications of the laws of this state relating
to cemeteries.”

“(C) The task force shall issue a report of its recommendations to
the President of the Senate, the Speaker of the House of
Representatives, and the Governor not later than one year after the
effective date of this section.”

The generality of the authority given the Task Force allowed it to consider many facets of the
Ohio Revised Code, particularly including, but not limited to, Revised Code Chapters 4767
(Cemetery Registration), 517 (Cemeteries — Townships), 5705 (Tax Levy Law), and 5901
(Veterans’ Services — Burial) as well as the provisions of Revised Code Title 29 (Criminal
Offenses and Penalties). The challenge in the mandate was in narrowing the scope of Task Force
review and recommendations to provide an agenda that may feasibly be implemented by the
enactment of legislation.

B. Task Force Vision and Mission

The Task Force members devoted significant discussion to their vision of both the mandate
process and its results. It was important that the recommendations made should be cast in a
context capable of recognizing both the historic nature and value of cemeteries as they have been
since Ohio was a territory as well as the fact that the cemetery industry is to many a means of
livelihood that must be flexible, since the business of providing such facilities will change as the
technologies available to it evolve. Recognition that operating a cemetery can be an expensive
proposition was critical to the Task Force focus — particularly in light of the fact that Ohio’s
townships bear a significant level of obligation for cemeteries while at the same time being
limited in their ability to fund such operations. Likewise, the Task Force sought to strike a
balance between the interests of those who seek access to historic burial places and those whose
private property rights may be affected.

Cemeteries were regarded by the Task Force members as not merely places to inter the dead,
but as places that reflect the society that created them — its customs, culture, and history of
veneration for the accomplishments of past generations. As a result, the diversity of issues
considered certainly included Native American questions, Veterans’ concerns, respect for other
cultures, and respect for the environment.



Task Force Process Overview

Throughout its schedule of meetings the Task Force provided proper notice of each as required
by the Ohio Open Meetings Act, Revised Code Section 121.22, et. seq., and records of every
meeting were made so that transcripts could be produced if requested under the Ohio Public
Records Act, Revised Code Section 149.43.

After electing its co-chairpersons, the Task Force began a discussion of issues and of an
invitation list for stakeholders that could fairly represent the various perspectives encompassed
by the composition of the Task Force as well as cultural and technological development now
taking place in the cemetery industry.

At the next several subsequent meetings testimony, written statements without testimony, e-mail
communications and mail correspondence were all received. The members of the Task Force
took advantage of the opportunity to ask questions of those who appeared.

Once the information described had been accumulated, the Task Force met several times to
consider and assimilate it. In order to aid in that process, Co-chairs Noonan and Petit asked that
each member prepare a summary of issues sorted into general categories so that a matrix of
priorities could be developed. A copy of the resulting Final Matrix is included in this report as
Exhibit A.

In the matrix, more specific sub-issues were identified for discussion, as noted in the following
list.

A Definitions:

Advances in technology and issues identified through past experience converge to make it
necessary to update various definitions used in the Revised Code as they relate to cemetery law,
including:

1. Abandoned cemeteries;
2. Human Remains;
3. Burial site or historical significant/archaeological site; and
4. Natural burial — needs definition as a matter of both technology and expansion of
the code to contemplate new industry products.
B. Preservation and Protection:
1. Unmarked/abandoned (regardless of age), and

2. Education/outreach.



C. Registration, Record Keeping and Technology:
1. Centralized cemetery database; and
2. System for reporting cemeteries or burials

D. Maintenance:

“Traditional” cemeteries;

Nature preserves/green burial grounds;
Memorials/markers; and

Remediation.

AwnhE

E. Enforcement:
1. Increase certain criminal penalties (vandalism & desecration); and
2. More compliance authority to the Ohio Cemetery Dispute Resolution Commission.

F. Funding:
This category affects Townships, Municipalities, Association cemeteries,

Religious/Benevolent/Fraternal cemeteries, and Veterans’ Affairs. Sub-categories initially
identified in discussions included:

1. Funding for operations;
2. Funding for maintenance; and
3. Sources of dedicated funding including grants, trusts, and tax levy authority.

G. Statutory Alignment
1. Division of Real Estate and Professional Licensing (Division) proposed Revised
Code Chapter 4767 modernization; and
2. Parity between township and municipality cemeteries within Revised Code
Chapters;
3. Ohio Bureau of Workers” Compensation rating for cemetery salespeople;
4. Updates to Ohio Revised Code Sections 1721.21 and 1721.211.

H. Protected Groups
1. Native American repatriation; and
2. Veterans.

I. Issues raised that may exceed the Task Force Capacity
1. Zoning;
2. Environmental Issues; and
3. Private Property Rights & Regulatory Taking Issues: Archaeological and genealogical
interests in the preservation of existing (e.g. pioneer) burial sites, veterans’ burial sites,
and Native American burial sites and earthworks were significant points for Task Force
discussions.
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Stakeholders Represented and Position Statements Given or Provided

The following stakeholders were invited to present their positions to the Task Force during its
fact-gathering stage:

A. Stakeholders Invited to Provide Input, Listed in Alphabetical Order

Absentee Shawnee of Oklahoma
Association of Gravestone Studies
Catholic Conference of Ohio
Citizen Potawatomi Nation, Oklahoma
Delaware Nation, Oklahoma
Eastern Shawnee Tribe of Oklahoma
Forest County Potawatomi Community
Foxfield Preserve Nature Preserve Cemetery
Grand Traverse Band of Ottawa and Chippewa
. Hannahville Indian Community
. Lakeview Cemetery
. Little Traverse Bay Bands of Odawa Indians
. Little River Band of Ottawa Indians
. Match-e-be-nash-she-wish Band of Pottawatomi Indians of Michigan
. Miami Tribe of Oklahoma
. Municipal League of Ohio
. Nottawaseppi Huron Band of the Potawatomi
. Ohio Archaeological Council
. Ohio Bureau of Workers’ Compensation
. Ohio Cemetery Association
. Ohio Contractors Association
. Ohio County Coroners Association
. Ohio Department of Commerce, Division of Real Estate & Professional Licensing, Ohio
Cemetery Dispute Resolution Commission
24. Ohio Farm Bureau
25. Ohio Funeral Directors Association
26. Ohio History Connection
27. Ohio History Connection, Office of Historic Preservation
28. Ohio Home Builders Association
29. Ohio Jewish Communities
30. Ohio Prosecuting Attorneys Association
31. Ohio Township Association

© o N kDb
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32.
33.
34.
35.
36.
37.
38.
39.
40.

10.
11.
12.
13.

14.

Ohio Veterans' Services

Ottawa Tribe of Oklahoma

Peoria Tribe of Indians of Oklahoma
Pokagon Band of Potawatomi Indians

Prairie Band of Potawatomi Nation, Kansas
Seneca-Cayuga Tribe of Oklahoma

Shawnee Tribe, Oklahoma

United Keetoowah Band of Cherokee Indians
Wyandotte Nation

Stakeholder Provided Testimony — In Order of Appearance/Receipt

Ohio Archaeological Council represented by Alan Tonetti, Chair of the Govt. Affairs
Committee and Jarrod Burks, Trustee and Past President — Oral/written

The Ohio Chapter of the Association of Gravestone Studies represented by Beth Santore,
Chair — Oral/written

Ohio History Connection represented by Sharon Dean, Director of American Indian
Relations — oral/written

Ohio Department of Veterans Services represented by Jason A. Dominguez, Assistant
Director/Chief of Staff — oral/written

Foxfield Preserve represented by Sara Brink, Foxfield Preserve Steward — oral/written
Catholic Cemeteries of Ohio represented by Rich Finn, Director of Cemeteries for the
Catholic Diocese of Columbus — oral/written

Ohio Cemetery Association represented by Timothy C. Long, Ohio Cemetery
Association Legislative Agent and Attorney — oral/written

The Ohio Department of Commerce, Division of Real Estate & Professional Licensing
represented by Laura A. Monick, Attorney and Chief of the Registration and Resolution
Section — oral/written

Linda Jean Limes Ellis — written

Ohio Township Association represented by Heidi Fought, Director of Governmental
Affairs — oral/written

Gini Chandler, Wayne Township Trustee from Jefferson County, Ohio — written
Kathy Flayler, Manager of Willow View Cemetery Association — written

Tribal Historic Preservation Officer for the Pokagon Band of Potawatomi Indians
represented by Marcus Minchester — written

Eastern Shawnee Tribe of Oklahoma represented by Chief Glenna Wallace — written
testimony originally offered on May 13, 2010, to the Ohio Legislative Commission on
the Education and Preservation of State History

12



15. Sons of Union Veterans of the Civil War, Department of Ohio, Veterans’ Monuments
and Memorials Preservation Task Group represented by Fredric C. Lynch, Past

Department Commander — written
16. Ohio Bureau of Workers” Compensation represented by Steve Buehrer,

Administrator/CEO — written

13



Recommendation for Legislative Initiatives

As a result of the Task Force’s work and the testimony received, the following recommendations
are presented for consideration:

A. Definitions

1. Definition of “Human Remains”:

a. Amend Revised Code Section 4767.01 (A) as follows:

“Cemetery,” “interment,” “burial right,” “entombment right,”
“columbarium right,” “human remains,” and “natural burial site” have the
same meanings as in section 1721.21(A) of the Revised Code.”

b. Amend Revised Code Section 1721.21(A) by adding new sub-section (A)(4) and
re-numbering the sub-sections of division (A) accordingly, as follows:

“Human Remains” means any part of the body of a deceased human being
in any stage of decomposition or state of preservation or the remaining
bone fragments from the body of a deceased human being that has been
reduced by cremation or alternative disposition.”

2. “Natural Burial Site”:

a. Amend Revised Code Section 4767.01 (A) as follows:

“Cemetery,” “interment,” “burial right,” “entombment right,” “columbarium
right,” “human remains,” and “natural burial site” have the same meanings as in
section 1721.21(A) of the Revised Code.”

b. Amend Revised Code Section 1721.21(A) by adding new sub-section (A)(5) and
re-numbering the sub-sections of division (A) accordingly, as follows:

“Natural Burial Site” means one in which human remains, including
cremated remains, are interred in bio-degradable containers without the
use of any impervious manufactured materials container or vault (partial,
inverted or otherwise), vault lids, outer burial containers, impervious
manufactured boxes, slabs, or partitioned liners, and without the use of
toxic embalming chemicals except where the decedent has been embalmed
as may be required by applicable law or against their specific written
instructions or in which embalming was required for transport.”

14



3. “Abandoned”:

Insert into proposed Revised Code Section 4767.12, Cemetery ceasing to operate,
abandoned cemetery, division’s duties, Para. 3 — a new sub-division as follows:

“When the owner or person responsible for the operation or maintenance
of a cemetery has, either by choice or circumstance, ceased operation and
has allowed the cemetery to be declared a nuisance as defined by
applicable law, then that cemetery has been “abandoned” for the purpose
of this chapter.”

4. The Task Force considered the feasibility of defining “inactive” cemeteries and
requiring a registration process; however, it was determined that this could be
problematic for lack of interested parties with sufficient interest to pay fees or be
responsible for registration under existing codes or rules.

Draft language attached as Exhibits B & C.

B. Preservation and Protection

1. Enact the Division’s proposed Revised Code Section 4767.12, as follows:

4767.12 Cemetery ceasing to operate, abandoned cemetery, division’s
duties

“When the division has information that the owner or person responsible
for the operation and maintenance of a registered cemetery has ceased
operation and is no longer reasonably maintaining the cemetery, the
division may investigate the cemetery to determine the cemetery’s
current status and to determine whether the cemetery has been
abandoned. If the division finds substantial evidence that the cemetery
has ceased operation, is abandoned, and a municipality or township has
not taken control of such cemetery, the division may apply to the
appropriate court of common pleas probate division to have the cemetery
declared to be abandoned and for appointment of a temporary receiver or
trustee. The order appointing the temporary receiver or trustee shall
order the trustee or trustees of the endowment care trust of the cemetery
to make distributions in accordance with this section. Upon the
termination and winding-up of the temporary receivership or trusteeship
the receiver or trustee shall transfer the cemetery and its assets and
records to the new owner or operator, if one is named. If there is no new
owner or operator at the time of winding-up then the court shall
distribute such assets as may remain in its discretion and shall cause the
records of the former cemetery to be delivered to the Ohio History
Connection for archival or other purposes as the Ohio History

15



Connection may deem appropriate pursuant to its authority as set forth in
Chapter 149 of the Revised Code.

The receiver shall be compensated by the owner or person responsible
for the operation of the cemetery as indicated in Division records. If the
owner or person responsible for the operation of the cemetery has no
assets available to pay the receiver, the receiver shall only be paid from
the income of interest and dividends in the endowment care trust being
held pursuant to section 1721.21 of the Revised Code. The receiver may
not invade the principal or capital gains of the trust.

When the owner or person responsible for the operation or maintenance
of a cemetery has, either by choice or circumstance, ceased operation
and has allowed the cemetery to be declared a nuisance as defined by
applicable law, then that cemetery has been “abandoned” for the purpose
of this chapter.”

2. The Task Force anticipates that there will be ever developing technologies for
scientific research in preservation of grave goods and the disposition of “Human
remains”.

Draft language attached as Exhibit B.

C. Reqistration, Record Keeping and Technology

1. The Task Force determined that recommending a centralized cemetery database may
be too far reaching in the near term, but that scientific and historic interests should be
recognized and taken into account in creating such a database. In the future the
General Assembly may, in looking into such an initiative, want to consider the
method, medium and place for storage of cemetery records for public access due to
their historical and genealogical value.

2. Enact the Division’s proposed Revised Code Section 4767.09 (E), as follows:

“(E) Electronic or paper cemetery records pertaining to interment,
entombment or inurnment right owners and interment, entombment or
inurnment records indicating the deceased name, place of death, date and
location of the interment, entombment or inurnment shall be maintained
in the cemetery's office. Records may be maintained in an electronic
format so long as the electronic copies are true copies of all the original
documents.”

Draft language attached as Exhibit B.
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D. Maintenance

1. Enact the Division’s proposed Revised Code Section 4767.09, as follows:

4767.09 Maintenance and record keeping

(A) The owner or person responsible for the operation of the registered
cemetery shall provide reasonable maintenance of the cemetery property
and of all lots, graves, mausoleums, scattering grounds and columbaria
in the cemetery based on the type and size of the cemetery, topographic
limitations, and contractual commitments with consumers.

(B) In determining whether the owner or person responsible for the
operation of the registered cemetery provides reasonable maintenance of
the cemetery property, the Division or commission may consider:

(1) the size of the cemetery;

(2) the type of cemetery;

(3) the extent and use of the financial resources available;

(4) the contractual obligations for care and maintenance of the owner or
person responsible for the operation of the registered cemetery;

(5) the standard of maintenance of one or more similarly situated
cemeteries; in determining whether a cemetery is similarly situated,
the division shall consider the cemetery’s size, type, location,
topography, and financial resources;

(6) the minimum maintenance guidelines;

(7) other relevant sections of the Revised Code related to cemetery
maintenance;

(8) any advisory letters or fines previously issued pursuant to section
4767.08(D) of the Revised Code.

(C) Reasonable maintenance by the owner or person responsible for the
operation of the registered cemetery shall not preclude the exercise of
lawful rights by the owner of an interment, inurnment, or entombment
right, or by the decedent’s immediate family or other heirs, in
accordance with the rules and regulations of the cemetery or other
agreement of the cemetery authority.

(D) Cemeteries dedicated as a nature preserve or cemeteries, including
sections within a cemetery, that are specifically designed and established
as natural burial sites and are intended to be maintained in a natural
condition at the visible surface grade of the facility are not subject to the
maintenance requirements of this section. Reasonable maintenance and
repairs by the owner or person responsible for the operation of the
registered cemetery shall be done in accordance with the rules and

17



regulations of the cemetery, an independent conservation plan, or the
cemetery master plan.

2. Enact the Division’s proposed Revised Code Section 4767.12, as follows:

4767.12 Cemetery ceasing to operate, abandoned cemetery, division’s
duties

When the division has information that the owner or person responsible
for the operation and maintenance of a registered cemetery has ceased
operation and is no longer reasonably maintaining the cemetery, the
division may investigate the cemetery to determine the cemetery’s
current status and to determine whether the cemetery has been
abandoned. If the division finds substantial evidence that the cemetery
has ceased operation, is abandoned, and a municipality or township has
not taken control of such cemetery, the division may apply to the
appropriate court of common pleas probate division to have the cemetery
declared to be abandoned and for appointment of a temporary receiver or
trustee. The order appointing the temporary receiver or trustee shall
order the trustee or trustees of the endowment care trust of the cemetery
to make distributions in accordance with this section. Upon the
termination and winding-up of the temporary receivership or trusteeship
the receiver or trustee shall transfer the cemetery and its assets and
records to the new owner or operator if one is named. If there is no new
owner or operator at the time of winding-up then the court shall
distribute such assets as may remain in its discretion and shall cause the
records of the former cemetery to be delivered to the Ohio History
Connection for archival or other purposes as the Ohio History
Connection may deem appropriate pursuant to its authority as set forth in
Chapter 149 of the Revised Code.

The receiver shall be compensated by the owner or person responsible
for the operation of the cemetery as indicated in Division records. If the
owner or person responsible for the operation of the cemetery has no
assets available to pay the receiver, the receiver shall only be paid from
the income of interest and dividends in the endowment care trust being
held pursuant to section 1721.21 of the Revised Code. The receiver may
not invade the principal or capital gains of the trust.

When the owner or person responsible for the operation or maintenance
of a cemetery has, either by choice or circumstance, ceased operation
and has allowed the cemetery to be declared a nuisance as defined by
applicable law, then that cemetery has been “abandoned” for the purpose
of this chapter.

Draft language attached as Exhibit B.
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E. Enforcement

1. Expanded compliance authority for the Ohio Cemetery Dispute Resolution
Commission by enacting the following proposals:

4767.08 Conduct of investigations.
Enact a new Paragraph (D) to read as follows:

If, as a result of an investigation or after a hearing held pursuant to 4767.07, the
commission or the superintendent finds a violation of section 4767.09 of the
Revised Code, an advisory letter shall be issued. If a cemetery is advised of a
second violation within nine consecutive months, the cemetery shall be fined
$100. Each additional violation found within the nine consecutive months shall
result in a fine of $100. For purposes of this section, multiple complaints
concerning maintenance within the same ten day period shall constitute a single
violation. All fines collected pursuant to this section shall be credited to the
cemetery grant program, created in the state treasury under section 4767.13 of the
Revised Code.

2. Criminal Offenses and Penalties:
The Task Force considered the problems of vandalism of cemetery monuments,

headstones, fences and other facilities as well as the morally repugnant offenses of
desecration of actual graves and the abuse of corpses buried in them. The Task
Force agreed on the importance of protecting all burial sites—as well as above
ground mausoleums, niches, vaults and the like—against vandalism and desecration
by vigorous enforcement of the statutes that criminalize those acts. All cemeteries’
tombstones and monuments speak to the individuality and dignity of the people
interred in them and for the culture and history of their communities. These
monuments tell stories that often reveal much about history, the arts, religion, and
even of contemporaneous economic, social and political conditions. While
cemeteries do not necessarily need to be maintained in pristine condition they should
be respected and protected from overt destruction or even slow but purposeful
degradation.

Cemetery vandalism is neither a current phenomenon nor a matter of strictly local
interest. It is a matter of state-wide concern that merits a state-wide legislative
response. As shown by Task Force deliberations, the fiscal issue most consistently
confronting cemetery operators is the criminal theft of metals and ornamental objects
for which there is a secondary market at scrapyards, despite previously enacted
regulations intended to combat this practice. Repairing broken monuments or
replacing stolen commemorative devices represent major expenses for cemetery
operators. Allied groups such as veterans and patriotic organizations are similarly
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affected. Sometimes costs devolve on to family members. Damages or losses often
go unrepaired, thus visibly degrading a community’s cultural and historic identity.
Most cemeteries lack the financial resources to cope with such malicious destruction.

During lengthy discussions, members of the Task Force expressed frustration with the
apparent inefficacy of current criminal sanctions in Ohio law to deter vandalism,
cemetery theft and the subsequent sale of funerary goods or human remains.
Increasing the penalty level of misdemeanor provisions now in Revised Code Section
2927.11 is one option the Task Force discussed. But such amendments can be diluted
by the exercise of both prosecutorial and judicial discretion. Prosecuting Attorneys
must manage the limited time and resources of their offices as well as those of other
parts of the correctional system, when weighing full prosecution as opposed to a
negotiated plea. The Task Force acknowledges that cemetery vandalism and thefts
will be balanced against arguably more serious violent offences. The Task Force
likewise understands that constitutionally independent discretion is involved in
criminal sentencing decisions as well, where alternative sentencing may often be
preferable to incarceration, especially for non-violent offenders.

On balance then, the Task Force recommends that the General Assembly maintain the
present criminal code provisions as they relate to classification of vandalism and
related offenses as misdemeanors that may be stepped-up to felony crimes should the
monetary value warrant. The Task Force recommends that the General Assembly
clarify that such misdemeanors may be escalated to felony class crimes in the event of
recidivist offenses by the same individual and look to the federal Native American
Graves Protection and Repatriation Act for guidance on transport and trafficking of
funerary goods or human remains.

Since the evidence received by the Task Force shows that the fiscal burden of
vandalism and related cemetery crimes falls most often and most heavily on
townships, the Task Force further recommends that the General Assembly explore
ways to encourage a collaborative effort between the Ohio Prosecuting Attorneys
Association, the Ohio Township Association, and similar stake holders to make
cemetery vandalism more of a targeted local priority.

Beyond the matter of criminal penalties, the Task Force was in strong agreement that
education may prove the most effective path toward decreasing incidents of cemetery
vandalism and desecration. Therefore, in the wake of this report the Task Force
urges various stakeholder groups to come together to discuss how such outreach
efforts could be undertaken and what methodologies and resources would be most
appropriate. These parties might include the Ohio Cemetery Dispute Resolution
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Commission, the Ohio Cemetery Association, the Ohio Municipal League, the Ohio
Genealogical Society and the Ohio History Connection. The Task Force concludes
that while it has made recommendations on the criminal enforcement of offenses that
impede cemetery operations, these proposals may be perceived as policy statements.
The Task Force members hope that the recommendations will encourage greater
analysis and communication among affected interested parties.

F. Funding

1. Township Merchandising:

The Task Force encourages the General Assembly to enact the amendment to Revised
Code 517.16 as it was introduced in House Bill 382, of the 126th General Assembly,
a copy of which is provided below.

That bill would have provided parity for townships to sell items of merchandise
material to their primary business mission to the same or a substantially similar extent
as the authority that already exists for municipal corporations. The Task Force, in
making this recommendation, wishes to emphasize that the authority proposed is
permissive rather than mandatory. Township trustees would not be required to make
such sales nor would persons wishing to inter decedents in a township cemetery be
required to purchase such goods from that township. No specific inventory of
merchandise items would be required. The intent is to maintain an “open market” in
such goods. This proposal also seeks to recognize private property rights in
monuments, headstones and other memorials purchased and placed by the owners of
burial plots by excluding them from the listing by illustrating “cemetery-related
items”. The Task Force believes that all townships should have the ability to sell
cemetery merchandise, regardless of whether a township has adopted limited home
rule.

Enact new Revised Code Section 517.16 as follows:

“A board of township trustees may sell “at need “and “pre-need” cemetery-
related items. All revenue received from their sale shall be used to provide for
the care and maintenance of any township cemetery in that township, in the
manner approved by the board. As used in this section, “cemetery-related
items” includes, but is not limited to, monuments, vaults, outer burial
containers, markers, head stones and urns, but excludes burial lots, and
existing and privately placed monuments headstones, markers memorial
structures and memorial embellishments on privately owned burial plots.”
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2. Right of Re-Entry

a. The Task Force recommends that Revised Code Section 517.07 be amended to
grant Ohio Townships the right of re-entry for burial plots for which the deed of
sale was executed prior to July 24, 1986, and is unoccupied, provided that the
township first complies with the notice requirements provided in Revised Code
Section 517.07(C) to perfect its right of re-entry.

b. The Task Force also recommends that once a township has perfected its right of
re-entry to a burial plot by compliance with Revised Code Section 517.07, then
the township be vested with exclusive discretionary authority to re-sell the lot to a
new purchaser so long as such sale is made at or below the market rate for such
plots provided for in the regulations established pursuant to Revised Code Section
517.06 in effect at the time of sale.

3. Create and authorize a grant program as proposed by the Division in Revised
Code Section 4767.13, as follows:

4767.13 Grant program

(A) There is hereby created in the state treasury a cemetery grant fund.
The general assembly shall initially appropriate to the cemetery grant
fund “X” dollars (amount to be determined upon fiscal analysis) from the
Cemetery Program operating fund balance. Thereafter, one dollar of
every two dollars and fifty cents of each fee collected for a burial permit
by the division shall be credited to the cemetery grant fund. The division
shall use it in advancing grants to registered cemeteries, except for for-
profit cemeteries, to defray the costs of the maintenance of the cemetery
or the training of cemetery personnel in the maintenance and operation
of cemeteries. Such grants shall be made according to rules established
by the commission under the procedures of Chapter 119. of the Revised
Code. No more than eighty percent shall be paid out of that fiscal year’s
appropriation made for the purpose of the cemetery grant fund.

(B) The director of commerce, by rule adopted in accordance with
Chapter 119. of the Revised Code, may increase the amount of total
grants paid out in any one fiscal year if the director determines that the
total amount of funds generated exceeds the amount of funds the division
needs to carry out its powers and duties under this section. If the director
has increased the total grants paid out in a fiscal year under division (A)
of this section, the director may later lower it to the amount specified in
division (A) of this section if, in any year, the director determines that
the total amount of total grants paid out at the increased amount depletes
the amount of funds the division needs to carry out its powers and duties
under this chapter.
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(C) For the purposes of this section “maintenance” means the care of a
cemetery and of the lots, graves, crypts, niches, mausoleums, memorials,
and markers therein, outside of the reasonable maintenance standard set
forth in section 4767.09 of the Revised Code, to include but not limited
to: (a) the cutting, trimming and removal of trees; (b) repair of drains,
water lines, roads, fences, and buildings; and (c) payment of expenses
necessary for maintaining necessary records of lot ownership, transfers,
and burials.

4. Consider authorizing a continuous tax for townships as has been introduced in House
Bill 576 of the 130" General Assembly by Representative Green.

G. General Review of Proposed Statutory Alignments
1. Revised Code Chapter 4767 modernization

During testimony the Division of Real Estate and Professional Licensing presented a
draft modernization of Revised Code Chapter 4767. The proposed changes were the
outcome of multiple discussions with stakeholders such as the Ohio Township
Association, the Ohio Cemetery Association, the Ohio Municipal League and the Ohio
Catholic Conference. Upon review, the Task Force found that the proposed changes
would bring welcome updates to the regulation of cemeteries in Ohio and the Task Force
supported the proposed changes as presented along with additional changes as noted in
this report. The proposed modernization of Revised Code Chapter 4767, including the
recommendations of the Task Force, is attached to this report as Exhibit B.

2. Parity between township and municipality cemetery Revised Code Chapters

3. Currently, municipality cemeteries have the option of selling cemetery
merchandise. Pursuant to Revised Code Chapter 517, townships do not have
the same option. During testimony the Ohio Township Association requested
parity with respect to this issue. The Task Force encourages the General
Assembly to enact the amendment to Revised Code 517.16 as it was
introduced in House Bill 382, of the 126th General Assembly, a copy of
which is provided in this report under Section F — Funding, Paragraph 1 —
Township Merchandising. Updates to Revised Code Sections 1721.21 and
1721.211

The Division of Real Estate and Professional Licensing also presented updates to Revised
Code Sections 1721.21 (Establishment of endowment care trust) and 1721.211 (Preneed
cemetery merchandise and services contract). These updates were requested by the Ohio
Cemetery Association in conjunction with discussions on Revised Code Chapter 4767.
The updates would clarify that the Ohio Uniform Prudent Investors Act is a permissible
investment standard under both of those sections of the Revised Code. In a market where
trusts do not earn as many dividends or as much income, this change would provide a
more reasonable investment standard for cemeteries maintaining such trusts. The Task
Force supported the proposed changes along with addition changes as noted in this report
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H.

with respect to definitions. The proposed changes, including the recommendations of the
Task Force, are attached to this report as Exhibit C.

4. Protected Groups

Protected groups were a frequent topic of discussion at the Task Force meetings. It was
during these discussions that the Task Force drew the conclusion and adopted as its main
tenet: All burial sites and human remains, regardless of historic period or culture, should
receive the same level of protection and respect. It was this tenet that became the main
thread in the deliberation of other topics as addressed in this report.

The Task Force also discussed at length Native American burial sites and unknown burial
sites of undetermined origin that are discovered on private property. The time constraints
faced by the Task Force and the natural tension between private property rights and
interests in preserving all burial sites prevented a more thorough analysis that might have
resulted in more specific recommendations. The Task Force was able to generally
conclude that it would be beneficial to incorporate the Native American Graves
Protection and Repatriation Act standards into Ohio’s existing laws and that it would
also be beneficial to create a reporting process for when an unknown burial site is
discovered.

5. Bureau of Workers’ Compensation

Cemetery operators in Ohio have approached the Bureau of Workers’ Compensation
seeking an amendment in scope rating that would not classify cemetery office and sales
employees in the same risk group as those employees who are engaged in operational
positions involving manual labor or the operation of heavy equipment. The two types of
employees are currently placed in the same premium category, which is based on the
significantly greater risk of workplace injury faced by the latter group. By placing office,
sales and clerical employees in a premium group commensurate with their respective
risks, the cemetery operators believe that they could realize a similarly significant
reduction in premium costs.

The Ohio Cemetery Association’s legal counsel and legislative agent are in direct contact
with Administrator Buehrer on the issue. The Task Force considers it appropriate to note
this issue as a matter of finance in this Report and Recommendation, but prefers to allow
those with a direct financial interest to seek a resolution due to the fact that the issue is
likely more complex than this summary might imply.

Issues raised that may exceed Task Force Capacity

1. Zoning:
This is a matter of local concern under Ohio law that the Task Force refrained from

addressing due to the limitations placed upon state involvement in matters of local
concern that are found in Article XVI1I1 of the Ohio Constitution, 88 3, 7 (Municipal
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Home Rule); Article X of the Ohio Constitution 8 1 (County Home Rule), and
Revised Code Chapter 519 (Limited Home Rule Townships).

Environmental Issues:

The environment is already the subject of extensive regulation on both state and the
federal levels. Those regulations address questions of water, contamination,
remediation, impact analysis and other matters in exhaustive detail. The Task Force
determined that a competent review of that volume of regulations within the time
allotted by the General Assembly would not yield a productive response to its
mandate.

Private Property Rights & Requlatory Taking Issues:

The matter of balancing private property rights with empathy for descendants of the
dead interred in cemeteries on private property and others concerned with history and
heritage issues was one the Task Force took seriously and to which it devoted
considerable time and thought. There are many such cemeteries in Ohio, with many
dating to the early decades of Ohio’s statehood and there are others, like those of
Native Americans, which are unknown today but go back much farther in time than
the pioneer settlements or even recorded history.

Caught between the interests of descendants, scientists, genealogists, and
archaeologists in preserving such burial sites and the advance of present day
economic development that erodes preservation are the rights of the individual
landowners on whose property such sites lie. The Task Force made considerable
efforts to reconcile development and the interests of private landowners with those of
family descendants or scientific, historic and genealogical communities, all seeking to
learn from, experience and preserve such burial sites.

Task Force discussions ranged from seeking ways for burial sites threatened with
development to have their remains and grave goods respectfully relocated to finding
ways to allow non-owners some form of access to sites for purposes that include
scientific study, recording historical and family information, and to offer reverence to
deceased ancestors.

In the end, the Task Force was collectively unresolved on what to recommend to the
General Assembly on the issue of non-owner access to privately held lands.

It seems feasible that existing options can be used, with relatively little legislative
action required, to allow access subject to circumstance-specific conditions. A
landowner is reasonably concerned with risk management in allowing access to their
property. A person or organization seeking access should, as a result, expect a
landowner to control access through the vehicle of an easement or a Right-of Entry
that controls time, means and route of access; waives liability and indemnifies the
owner against risk of loss; and requires restoration of the physical site if damages are
caused by the entry. Agreements, similar to those embodied in the Historic Fagade or
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Farmland Preservation easements that are now available appear to be good models
from which to begin.

Another possible concept which would provide a financial incentive for an owner’s
cooperation in making a site publically accessible may be to authorize tax abatement
on an historic burial site. This may not be an attractive incentive, however, since in
some states where it is available there has been little or no use made of it. The Task
Force suspects that this may result from expensive pre-conditions to abatement, such
as a stake survey to delineate the area involved. While a survey would benefit all, the
cost of it has to this point appeared to fall solely on the private owner. If the cost of
survey is high and the value of abatement is low, then there is little or no incentive to
the owner since a straight-line amortization through the abatement granted may
simply take too long to provide a benefit.

The Task Force recommends that this issue be isolated and subjected to much greater
scrutiny at the policy level on issues such as what rights might be negotiable and
whether mandating such arrangements would constitute a public taking of private

property.

With respect to the discovery of unmarked remains and grave goods, as well as
transport and trafficking in them, the Task Force recommends that the General
Assembly consider the provisions in the federal Native American Graves Protection
and Repatriation Act for guidance on standards that may possibly be adopted as rules
for use in Ohio. A review of current Ohio cemetery laws shows a gap concerning
what steps should be taken when encountering a previously unanticipated burial site
in a non-federally funded project. The Task Force encourages the General Assembly
to conduct a more in-depth discussion on creating appropriate processes to be
followed when such a burial site is encountered. A model for such a process that may
be amenable to adaptation in Ohio now exists at the federal level.

Resources consulted on the topics of burial sites on private property, Native
American unmarked remains and grave goods, and tax or other financial incentives
for reporting and preservation included efforts made by other states, particularly those
with borders contiguous to Ohio. A compendium of codes gathered from the Internet
or direct contact with a particular state on this issue is attached as Exhibit D. Also
available on the topic is an article published by the University of Alabama School of
Law entitled: “Grave Matters: The Ancient Rights of the Graveyard” by Alfred L.
Brophy. A copy is available at this web-link: http://ssrn.com/abstract+777747.
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MINUTES OF THE MEETING OF THE
OHIO CEMETERY LAW TASK FORCE

77 S. High Street, 22nd Floor, Hearing Room January 24,2014
Columbus, OH 43215-6133 10:00 a.m.
Preliminary Matters

Anne M. Petit, Superintendent of the Ohio Department of Commerce, Division of Real Estate &
Professional Licensing, called the meeting to order and welcomed the task force members.

Roll Call: Laura Monick conducted roll call.

Present: Daniel Applegate, Stephen George, Hon. Keith G. Houts, Dr. John N. Low, an. Cory
Noonan, Anne M. Petit, Jay Russell, David Snyder, James Turner, James Wright, Division Staff
Attorney Laura Monick.

Absent: Patrick Piccininni

Review of Authorizing Statute: Allen County Commissioner Cory I\{]oonan read into the
record the authorizing statute of the Ohio Cemetery Law Task Force (130" GA, HB 59).

Introductions: David Snyder, an archeologist with the Ohio Historical Preservation Office;
Cory Noonan, Allen County Commissioner; Stephen George, senior advisor with the Ohio
Historical Society; Keith Houts, Jefferson Township Trustee, Mercer County; Anne M. Petit,
Superintendent of the Division of Real Estate and Professional Licensing and Executive
Secretary of the Ohio Cemetery Dispute Resolution Commission; James Turner, legal counsel
for the Ohio Department of Natural Resources; Daniel Applegate, President of Arlington
Memorial Gardens; James Wright, Ohio Cemetery Dispute Resolution Commissioner; Dr. John
Low, assistant professor with the Ohio State University Newark, and a citizen of the Pokagon
Band of Potawatomi Indians; Jay Russell, Trustee and cemetery committee member, Ohio
Genealogical Society.

Election of Co-Chairs:

Mr. Turner opened the discussion of the election of co-chairs, as called for in the statute, and
began the process by nominating Ms. Petit. Ms. Petit accepted the nomination and Dr. Low
seconded the nomination. There was no additional discussion and no objections or further
nominations. The nomination passed unanimously with Ms. Petit abstaining from the vote.

Mr. Wright then nominated Mr. Noonan as co-chair; Mr. Turner seconded the nomination. Mr.
Noonan accepted the nomination. There was no additional discussion and no objections or
further nominations. The nomination passed unanimously with Mr. Noonan abstaining from
the vote.
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Adoption of Procedural Rules:
Ms. Petit proceeded to adoption of procedural rules. Mr. Turner moved to adopt Roberts Rules

of Order and Mr. Russell seconded the motion. The motion passed unanimously.

Ms. Petit then asked Mr. George if he would accept the task of compiling and crafting the
recommendations of the task force, when the body reaches that point, into the report required under
the statute. Mr. George accepted. Dr. Low seconded the motion. The motion passed unanimously.

New Business

Mr. Noonan moved the task force into new business and discussion on the focus and direction of the
task force and how to proceed in moving forward. Mr. Piccininni arrived during these discussions.

The task force members’ discussion included the following:

e Recommendations of policy that graves, cemeteries and the deceased require respectful
treatment and what “respectful treatment” means; outreach and education to organizations in
Ohio on treatment of deceased and care/protection of cemeteries; the opportunity to
showcase Ohio’s preservation of cemeteries;

e Existing provisions of the Ohio Revised Code and Administrative Code; the need to
conduct a review of current law to identify where the task force may conclude there are
deficiencies; whether existing law needs to be streamlined to reduce redundancy and to
use the task force as an opportunity to assess the current effectiveness of laws and how to
ensure the law is adequate in the future. This would also include a review of other states’
models and Federal regulations including the Native American Graves Protection and
Repatriation Act and Veterans’ guidelines.

e The need to define the term “abandoned” as it pertains to burial sites.

e The methodology and potential usefulness of a central depository of burial locations
throughout the state. This along with a process to report/submit locations upon the
discovery of a burial site. The Ohio Genealogical Society has been conducting an
inventory of as many cemeteries as the group is able.

e Providing protection/preservation of Native American burial sites and other
remains/site/memorials of cemeteries located on private land and taking into
consideration access to the cemetery and burial sites, qualifications of individuals
wanting to restore memorials, and guidelines on proper restoration methods.

e The Ohio Cemetery Dispute Resolution Commission and providing the Commission with
actual authority to effect real protection and the ability to both help improve cemeteries
and help families; create maintenance standards for active cemeteries; some methodology
that helps functioning of cemeteries. Increasing education offered by the Commission

e Governmental/Political Subdivisions: providing more flexibility for municipalities and
townships, education so they have training on caring for cemeteries and possible funding.

e Transition issues such as: growth, economy, and consumer behavior; Ohio Department of
Transportation access with respect to turn lanes and changes to roadways or right of ways



next to cemeteries and how to deal with safety of motorists’ ingress and egress from
cemeteries; columbarium and niches being added inside churches or on church grounds,
and the future implications for churches that cease to exist.

The group determined that testimony from groups whose work and/or members are guided by
or subject to Ohio’s current laws, regulations, and rules is vital to the work product of this task
force. The task force therefore will invite in person testimony or written comments to be
submitted in lieu of testimony.

The members discussed numerous groups that represent an interest in the laws, regulations and
rules pertaining to cemeteries/burial sites. A partial list, to be expanded as members may think of
others, was compiled. That initial list includes: Ohio Township Association, Ohio Cemetery
Association, Ohio Municipal League, Catholic Conference of Ohio, Ohio Jewish Federation,
County Prosecuting Attorneys Association, a green burial cemetery, County Coroners, Ohio
Home Builders Association/Developers, Ohio Historical Preservation Office (about the databases
that they maintain), Veterans’ Services, a large historical cemetery (perhaps Spring Grove or
Lakeview - with respect to how to grow education), Ohio Chapter of Association of Gravestone
Studies (Beth Santore is the head of this group), National Parks (Native American Repatriation),
Division of Real Estate and Professional Licensing (Cemetery Commission), and Ohio Funeral
Directors Association. Dr. Low added the Ohio Historical Society, which is currently running a
program involving ten historic tribes of Ohio. Sharon Dean is the contact through which the
tribes involved may be contacted.

The co-chairs will draft a letter inviting the interested parties to the next meeting. Ms. Petit
committed to having those letters out, at least via electronic mail, by January 31 so that groups
contacted may have time to respond and prepare. A copy of that letter shall be included in the
minutes of this meeting for record keeping purposes (Attachment A).

Next Meeting Dates:
February 21, 2014 at 9:30 am
March 7, 2014 at 9:30 am
April 42014 at 9:30 am

II1. Adjournment '
Mr. Turner moved to adjourn. Jay Russell seconded the motion, which passed unanimously.

Respectfully submitted,
Laura A. Monick
Staff Attorney, Ohio Division of Real Estate & Professional Licensing
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III.

MINUTES OF THE MEETING OF THE
OHIO CEMETERY LAW TASK FORCE

77 S. High Street, 19th Floor, Room 1948 February 21, 2014
Columbus, OH 43215-6133 9:30 a.m.
Preliminary Matters

Co-chair Cory Noonan, called the meeting to order and welcomed the task force members.
Roll Call: Laura Monick conducted roll call.

Present: Daniel Applegate, Stephen George, Hon. Keith G. Houts, Dr. John N. Low, Hon. Cory
Noonan, Anne M. Petit, Jay Russell, David Snyder, James Turner, James Wright, Division Staff
Attorney Laura Monick.

Absent: Patrick Piccininni (arrived later in meeting)

Review of Meeting Minutes: Co-chair Petit opened the floor for discussion of the minutes of
the January 24, 2014 meeting of the Ohio Cemetery Law Task Force. There being no
discussion, Mr. Turner moved to approve the minutes. Mr. Wright seconded the motion. The
motion passed unanimously.

Old Business
Co-chair Petit opened the floor for discussion of old business. There being no discussion the task
force moved onto new business.

New Business

Mr. Piccininni arrived as Co-chair Noonan moved the task force into new business. Co-chair
Noonan welcomed the interested parties to the task force meeting, requesting that each party
confine to r fifteen minutes testimony on their thoughts and concerns about current cemetery laws in
the State of Ohio and that after their testimony there would be time for the task force members to
ask questions.

Ohio Archaeological Council (OAC) — represented by Alan Tonetti, Trustee and Chair of the
Government Affairs Committee, and Jarrod Burks, Trustee and Past President. See written
testimony attached.

Alan Tonetti began the presentation discussing the mission of the Ohio Archaeological Council and
its support of revisiting Ohio law to better protect unmarked and abandoned cemeteries, regardless
of their age; the importance of defining the terms “abandoned” and “human remains,” and previous
efforts in Ohio concerning the treatment of buried human remains. Those previous efforts initially
resulted in 37 points of agreement between stakeholders, some of which were incorporated into a
comprehensive historic preservation bill introduced into the General Assembly in 1989 which did
not pass. Then in 2002, a House Select Committee studied the effectiveness of Ohio’s historical
program and produced a report recommending examining Ohio’s cemetery laws. Subsequently, a



stakeholders’ meeting issued a report making a number of recommendations with several
underlying themes concerning abandoned cemeteries and cemetery maintenance and preservation,
among others. The OAC would like the task force to examine the protection of human burial
places including establishing a process for reporting human burial places, creating a central register
of human burial places, establishing standards for the excavation and removal of human burials
when they cannot be preserved in place and increasing criminal penalties for noncompliance with
the law.

Jarrod Burks then made a short power-point presentation on methods the OAC has employed to find
abandoned and lost burials; including maps, aerial photographs, records, magnetometers, electrical
resistance meters, and ground penetrating radar.

During questioning the OAC supported a definition of “human remains” to include “any stage of
decomposition” and supported the concept of one set of cemetery regulations located in one place
within the Revised Code. The OAC also encouraged the task force to look at what other states have
done, in particular Indiana. Finally, the OAC discouraged using the Native American Graves
Protection and Repatriation Act NAGPRA) as a model. In conclusion, Mr. Tonetti stated that he
would forward a copy of the 37 points of agreement he referenced in his testimony.

The Ohio Chapter of the Association of Gravestone Studies — represented by Beth Santore, Chair.
See written testimony attached.

Ms. Santore began the presentation discussing that the organization studies grave markers of all
periods and styles from both a historic and artistic perspective. Many Association of Gravestone
Studies members work with various states and are aware of stricter, more robust laws in other states
and would like to see similar laws implemented in Ohio. The members are primarily concerned
with cemetery preservation and laws that enhance historic preservation that would include remedies
and stricter prosecution to deter vandalism. Ms. Santore then highlighted Indiana’s maintenance
definition and the Indiana Pioneer Cemeteries Restoration Project that includes a “Cemetery &
Burial Registry” database; Pennsylvania’s Cemeteries and Graveyards Protected Act; and
Vermont’s 2010 cemetery laws publication.

The Ohio Chapter of the Association for Gravestone Studies would like to see outreach and
education for groups interested in cemetery preservation, definitions of cemetery terminology, an
equivalent to Indiana’s “Cemetery & Burial Registry” database, laws setting care and maintenance
requirements for all cemeteries, and laws providing stronger punishments for vandalizing
cemeteries. During questioning Ms. Santore explained that in Oregon, simple signage in historic
cemeteries has helped deter vandalism and that she was unaware of preservation of cemeteries
having caused more vandalism. Ms. Santore does receive emails every month from people asking
what they can do to help with cemeteries that have been vandalized and who they can contact to
press charges.

Ohio Historical Society — represented by Sharon Dean, Director of American Indian Relations. See
written testimony attached.

Ms. Dean began the presentation discussing the importance of Ohio’s Native American
archaeological and historical sites; many of which contain human remains. In working with the
federally recognized tribes historically connected to Ohio, Ms. Dean expressed that many tribes
would like their ancestors reburied in Ohio, where they once lived. However, tribes would like the
burials secure from disturbance or desecration and tribes are concerned that current law in Ohio



won’t protect the burial sites. Ms. Dean pointed out that The American University Washington
School of Law has begun compiling burial protection laws by state. Ms. Dean recommended the
task force look to other states for a model that may work in Ohio, create standardized definitions
related to burials and archaeological sites, and work directly with the tribes in this process. Ms.
Dean stated that she would forward contact information for the Tribal historical preservation
offices.

Ohio Department of Veterans Services (OVDVS) — represented by Jason A. Dominguez, Assistant
Director/Chief of Staff. See written testimony attached.

Assistant Director Dominquez began the presentation detailing Ohio is home to approximately
900,000 veterans, the 6™ largest veterans’ population in the nation and the importance of the proper
burial, recognition and honor of all veterans. ODVS maintains the Ohio Veterans Home Cemetery
located in Erie County and Ohio Revised Code Chapter 5901 charges County Veteran Service
Officers with some cemetery related duties. Mr. Dominquez then detailed the complaints received
by the County Officers related to the proper care of veterans’ graves and the fact that ODVS has no
enforcement authority related to those complaints. He stated that The biggest issue that ODVS sees
with respect to abandoned cemeteries is that townships are unable, financially, to take care of all of
the cemeteries that contain veterans’ graves. In addition, veterans located in family run private
cemeteries are losing resources and funding and the families are no longer around. There are also
continued problems with veterans’ markers being stolen for scrap metal across the state. Mr.
Dominguez also shared that his office is committed to passing along potential complaints to the
Division and Ohio Cemetery Dispute Resolution Commission as they become aware of issues.
ODVS would be interested in discussing the potential of increasing the penalty for stealing the
grave markers from a veteran’s tombstone.

Foxfield Preserve — represented by Sara Brink, Foxfield Preserve Steward. See written testimony
attached.

Ms. Brink began her presentation detailing that Foxfield Preserve, a nature preserve cemetery,
opened in the summer of 2008 and was founded by the non-profit conservation organization, The
Wilderness Center. Foxfield Preserve performs natural burials and as a nature preserve holds to a
different maintenance standard than modern cemeteries. The natural reforestation of the cemetery
is guided by naturalists and healthy growth of the prairie is maintained through occasional
prescribed fire. The cemetery is surveyed and plotted and families are provided with GPS
coordinates to assist in locating gravesites. Foxfield preserve has consulted with organizations in
Ohio and across the nation to help establish other nature preserve cemeteries. Ms. Brink expressed
that there is concern with a cemetery using the term green burial but then not living up to the
standards of green burial. She encouraged the task force to review the draft Conservation Burial
Ground Standards being created by the Green Burial Council and to consider addressing standards
for green burial in Ohio. Ms. Brink also promised to forward any updated information concerning
the draft standards being created by the Green Burial Council.

Catholic Cemeteries of Ohio- represented by Rich Finn, Director of Cemeteries for the Catholic
Diocese of Columbus. See written testimony attached.

Mr. Finn began his presentation expressing that within the Catholic faith the care and burial of the
dead is a Corporal Work of Mercy and that helping families and caring for their burial places are
more of a ministry rather than a business; although they have to operate it as a business. Mr. Finn
recognized that the state of Ohio has been progressive in the regulation of cemeteries and that the



current structure appears to be working. He also recognized the valuable service the Cemetery
Dispute Resolution Commission offers to consumers and cemeterians. Mr. Finn expressed that the
organization has been actively involved in enacting prior cemetery laws and in serving on the Ohio
Cemetery Dispute Resolution Commission. In addition, Mr. Finn detailed that his organization
does have concerns regarding the vandalism and desecration of cemeteries and the desire to look for
better deterrents; specifically Mr. Finn detailed the issue of bronze being stolen, the difficulty of
receiving restitution to help repair/replace vandalized memorials and the availability of an
appropriate penalty.

Ohio Cemetery Association — represented by Timothy C. Long, Ohio Cemetery Association
Legislative Agent and Attorney. See written testimony attached.

Mr. Long began his presentation explaining that most changes to Ohio cemetery law have been
generated from the cemetery industry itself; including the pre-need trust laws. He expressed that
the Ohio Cemetery Dispute Resolution Commission is critical to providing resolution of complaints.
Mr. Long continued by discussing the difference between funeral homes and cemeteries and the
need to maintain separate regulations. Mr. Long recognized the organization’s involvement with
the effort to clean-up Ohio Revised Code Chapter 4767 and their support of many of the initiatives
within the bill including maintenance standards. The Ohio Cemetery Association supports alkaline
hydrolysis as an alternative to cremation or burial. The biggest problem identified over the last
decade, according to Mr. Long, has been the Ohio Bureau of Workers Compensation rating
cemetery salespersons as identical to grounds workers which can have rates ten times higher. He
encouraged the task force to review and help address this problem that is adversely impacting
cemeteries’ financial situation.

The Ohio Department of Commerce, Division of Real Estate & Professional Licensing —
represented by Laura A. Monick, Attorney and Chief of the Registration and Resolution Section.
See written testimony attached.

Attorney Monick began by providing a brief overview of the Division’s registration program for
cemeteries in the state of Ohio including the number of currently registered cemeteries and
operators. She then began discussion of the Ohio Cemetery Dispute Resolution Commission, the
complaint process and the Commission’s authority as provided in Ohio Revised Code Chapter
4767. Ms. Monick then delivered a brief overview of the draft changes being considered in Chapter
4767 by the Division. Those changes have been discussed with stakeholders and include a
scheduled audit of endowment care and pre-need trusts at least once every five years, increased
confidentiality of information collected during audits, revised subpoena power for the Commission
and Superintendent, the ability to open complaints against cemeteries that should be registered, set
maintenance standards, the ability for the division to request a court of common pleas to appoint a
temporary receiver where the cemetery has ceased operation and no other entities have taken
control, and the creation of a grant program.

The task force then requested that Ms. Monick be available at the next task force meeting to answer
any questions the members might have after they had the opportunity to fully review the draft
changes of ORC 4767 as provided.

The co-chairs then recognized the written testimony submitted by Linda Jean Limes Ellis and that a
copy of the testimony was presented to each of the task force members. See written testimony
attached. Discussion continued on inviting the Farm Bureau and the recognized tribal council



leaders to provide testimony and/or written comments and the approval for the Ohio Township
Association to speak at the March 7" meeting.

The task force then discussed looking at legislation juxtaposed with various statements received
from stakeholders and how and where the task force could propose a legislative solution. There was
then a short debate about the cooperative relationship between townships and counties and whether
or not that could affect the task force’s recommendations. Finally, the task force briefly discussed
the liability statutes with respect to monuments that are falling or loose.

IV. Adjournment .
Mr. Piccininni moved to adjourn. Mr. Russell seconded the motion, which passed unanimously.

Respectfully submitted,
Laura A. Monick
Staff Attorney, Ohio Division of Real Estate & Professional Licensing
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MINUTES OF THE MEETING OF THE
OHIO CEMETERY LAW TASK FORCE

77 S. High Street, 22nd Floor Hearing Room March 7, 2014
Columbus, OH 43215-6133 9:30 a.m.
Preliminary Matters

Co-chair Petit called the meeting to order.
Roll Call: Laura Monick conducted roll call.

Present: Daniel Applegate, Stephen George, Hon. Keith G. Houts, Hon. Cory Noonan, Anne M. Petit, Pa.ltrick
Piccininni, Jay Russell, David Snyder, James Turner, James Wright, Division Staff Attorney Laura Monick.

Excused: Dr. John N. Low

Review of Meeting Minutes: Co-chair Noonan opened the floor for discussion of the minutes of the January
24, 2014 meeting of the Ohio Cemetery Law Task Force. Mr. Turner noted an errant “n” on line 3, page 2 of
the minutes. Mr. Turner then moved to approve the minutes of the January 24th meeting with such
correction. Mr. Piccininni seconded the motion. The motion passed unanimously.

Old Business )
Co-chair Noonan opened the floor for discussion of old business. Co-chair Noonan noted that the Ohio Farm
Bureau was contacted and at this time they respectfully declined the invitation to provide testimony.

Mr. Turner then moved to amend his motion to be an approval of the February 21, 2014 minutes. Mr.
Piccininni seconded the motion. The motion passed unanimously.

Co-chair Petit, on behalf of Mr. George, announced a change in staffing at the Ohio Historical S_ociety. Ms.
Dean left their employ prior to sending the contact information for the Tribal historical preservation offices.
Mr. George and Dr. Low will now assist in finding contact information for the tribal leaders.

New Business . . .
Co-chair Petit brought the task force into new business and welcomed Heidi Fought with the Ohio Township
Association (OTA) to the meeting.

Ohio Township Association (OTA) — represented by Heidi Fought, Director of Governmental Affairs. See
written testimony attached.

Townships in Ohio maintain over 2,400 cemeteries and take pride in caring for those cemeteries. Townships
have specific requirements with respect to cemeteries as found in Ohio Revised Code Chapter 517.
Primarily, funding is a huge issue. In their 2015-2017 requested legislative priorities, the OTA asked the
General Assembly to address funding in two ways. A few years ago, then Representative Widener
introduced legislation allowing townships to sell cemetery related items to bring in additional revenue if a
township wanted to sell those items. This was House Bill 382 (126™ GA). Municipalities currently can sell
cemetery related items but townships cannot. The other funding piece noted in their requested legislative
priorities is a grant program proposed under ORC Chapter 4767. The OTA supports the grant program and
thinks is a great opportunity. The OTA would also ask the task force to look at defining “abandoned” or
“burial ground.” These need clearer definitions because while they are mentioned in the Ohio Revised Code
there are not current definitions. If the definitions would include large numbers of additional cemeteries then
townships will need adequate funding to match. Another area for the task force to review is cemetery levies.
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Currently, cemetery levies only can be five years in length but townships would like the ability to have a
continuous levy option. With respect to maintenance schedules and standards, townships do have Ohio
Revised Code Chapter 517 that generally speaks to cemetery maintenance. The OTA likes the current
minimum requirements but understands, perhaps, the need for more and looks forward to working with the
task force on this issue. The loss of funding to townships has greatly impacted townships and the OTA tries
to provide education and training opportunities and would like to look at creating a training program as an
option to specific maintenance standards. Finally, there is an Attorney General opinion on extinguishment of
burial easement and re-selling of lots which states that Ohio Revised Code Section 517.07 only permits
townships to re-sell lots on lots with deeds executed from July 24, 1986 forward. The townships would like
the ability to re-sell lots that are older and where they can show that there is no existing family left.

During questioning the OTA supported the same text of ORC 517.07 and just removing the date restriction.
If the date is removed then the OTA thinks it would be reasonable if some more protection measures were
added concerning when a township could re-sell a burial right but ideally they would like that date restriction
be removed. With respect to former House Bill 382, in 2005 there were several hearings in the House and
sellers of cemetery related items opposed the language that would permit townships to sell cemetery related
items. Co-chair Noonan requested that the OTA mesh proposed changes into Ohio Revised Code Chapter
517 and provide that electronically to the task force. The OTA emphasized that with respect to the proposed
grant program, any grant amount would help and how many townships would apply would depend on
whether townships took the time to apply. Townships know that grants are competitive and the OTA
understands that a tiered process with restrictions on how often a township could apply for grant funds or
placing a cap on grant amounts may be needed.

After some additional discussion of a potential grant program and townships selling cemetery related items,
the task force moved forward with the agenda and began discussion about the American University
Washington College of Law State Burial Laws Project. The task force had the opportunity to view the State
Burial Laws Project website.

Discussion then began on the mission of the task force and what direction the task force wants to move with
their process now that they have heard the testimony of many interested parties. Discussion included
thoughts on broader goals, what format the task force’s recommendations might take and how to organize the
structure of the recommendations to help create a vision of how the State can move forward. Each member
of the task force had the opportunity to provide their views on moving forward and as a group the task force
decided that they would have the homework of reviewing the previous meeting minutes and testimony then
come up with their own lists of broad categories they feel the task force should discuss. Co-chair Petit
offered to work on compiling each member’s list and then sending a master list back out to the task force
members prior to the next meeting. It was then agreed that the master list could be the focus of next meeting
agenda with the goal of setting out broad categories and then listing out under those broad categories more:
specific issues as identified by interested parties and the task force.

Next Meeting Dates:
April 4, 2014 at 9:30 am
April 28, 2014 at 9:30am

Adjournment
Mr. Turner moved to adjourn. Mr. Russell seconded the motion, which passed unanimously.
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MINUTES OF THE MEETING OF THE
OHIO CEMETERY LAW TASK FORCE

77 S. High Street, 22nd Floor Hearing Room April 4,2014
Columbus, OH 43215-6133 9:30 a.m.
Preliminary Matters

Co-chair Noonan called the meeting to order.
Roll Call: Laura Monick conducted roll call.

Present: Stephen George, Hon. Keith G. Houts, Dr. John N. Low, Hon. Cory Noonan, Anne M. Petit, Jay
Russell, James Turner, James Wright, Division Staff Attorney Laura Monick.

Excused: Daniel Applegate, David Snyder, Patrick Piccininni
Review of Meeting Minutes: Co-chair Petit opened the floor for discussion of the minutes of the March 7,

2014 meeting of the Ohio Cemetery Law Task Force. It was noted that Dr. Low should be marked as
excused.

Mr. Turner moved to approve the minutes of the March 7th meeting with the noted revision. Mr. Russell
seconded the motion. The motion passed unanimously.

Old Business
Co-chair Petit opened the floor for discussion of old business. Co-chair Petit noted that based on the list
provided by Dr. Low, twenty-three letters were sent inviting tribal leaders to attend the April 28, 2014
meeting or to provide written testimony. The ORC Chapter 517 draft language was received from the Ohio
Township Association. In addition, an email from Gini Chandler, Wayne Twp. Trustee from Jefferson Co.,
OH was read into the record.

New Business
Stephen George arrived during discussion of new business.
Co-chair Noonan brought the task force into new business. Discussion commenced on the task force coming
to a consensus on the topics that need to be addressed in any final recommendations made by the task force.
In addition, the members acknowledged that there may be other topics where there is not a consensus but
those topics may be issues that should be included in a separate section of the final recommendations so as to
bring them to the attention of the legislature, should that body determine that any require further

consideration or reexamination.

The task force then began a mapping exercise with open discussion on possible major topics, sub-topics and
how to approach the sub-topics.

Main topics for discussion during mapping exercise:

1. Enforcement

2. Statutory Alignment



3. Registration
a. Cemetery vs. per burial

b. Issue of unmarked graves
4. Technology

5. Record Keeping
a. Importance of record keeping for cemeteries
b. Issue of no existing records due to issues such as flooding, fires, etc.
6. Maintenance
7. Definitions
a. Inactive
b. Abandoned
c. Natural Burial
d. Human Remains
To be considered:
i. Not limited by the passage of time
ii. Whether it needs to be a limited definition for certain sections of ORC
iii. Is it different for protected groups? Further research needed — see Indiana’s two
definitions
e. Burial Site/Grounds — Further research needed — see Indiana
To be considered:
i. cremation
ii. degree of intentionality

iii. green cemeteries

f. Historically Significant vs. Archeological Site; Burial vs. Native American remains;
Funerary Objects/Artifacts

g Preservation
h. Protection
i. Restoration
J.  Maintenance
8. Funding — One of the highest priorities
a. sources for funding
b. set standards for appropriations and equitable distribution

c. account for the spending
d. Provide townships funding to allow for selling merchandise



After initial discussion it was determined that the task force would save final discussion on funding
for last so they would know which identified topics would need funding.

9. Protected Groups

a.
b.

Is there a need to separate out American Indian protection/registration?

Further research into OHS’ historic preservation office and any currently available state,
federal, private funding.

Promoting collaborations with Native American groups and making it easier to work
together.

Further research into discovery/notification requirements when grave sites are found; similar
to IN

Discussion on a Native American Commission similar to IN to address future disposition/re-
internment of remains and standards for re-internment

10. Preservation/Protection

a.
b.

C.

d.
e.

What does each mean and do the topics need to be separated out?

Protection for burial artifacts and remains from antiquities/black market trades.

Discussion commenced on different models such as a State trusteeship, land bank model,
permitting cemeteries to return all or a portion of their grounds back to nature

Can the differences be bridged with funding instead of using discussed models?

Discussion on how canal property is handled (ODNR)

Final discussion centered on the next steps of the task force. It was determined that prior to discussing other
topics, the task force needs to focus on solidifying definitions for the identified terms. Before the next
meeting the task force requested that research be completed with respect to other jurisdictions’ definitions in
order to assist them in their discussion on April 28, 2014. Mr. Russell offered to assist the Division with that

research.

Next Meeting Dates:

April 28,2014 at 9:30am

May 16, 2014 at 9:30am

James Turner left at 1:00pm after the next meeting dates were set.

IV. Adjournment

Mr. Russell moved to adjourn. Mr. Houts seconded the motion. The motion passed unanimously.
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MINUTES OF THE MEETING OF THE
OHIO CEMETERY LAW TASK FORCE

77 S. High Street, 22nd Floor Hearing Room April 28,2014
Columbus, OH 43215-6133 9:30 a.m.
Preliminary Matters

Co-chair Noonan called the meeting to order.
Roll Call: Laura Monick conducted roll call.

Present: Daniel Applegate, Dr. John N. Low, Hon. Cory Noonan, Anne M. Petit, Patrick Piccininni, Jay
Russell, David Snyder, James Turner, James Wright, Division Staff Attorney Laura Monick.

Excused: Hon. Keith G. Houts, Stephen George

Review of Meeting Minutes: Co-Chair Petit opened the floor for discussion of the minutes of the April 4,
2014 meeting of the Ohio Cemetery Law Task Force. There being no discussion Mr. Turner moved to
approve the minutes of the April 4th meeting. Mr. Russell seconded the motion. The motion passed
unanimously.

Old Business
Co-Chair Petit opened the floor for discussion of old business. Co-chair Petit noted the correspondence
provided to the task force members as received from Kathy Flayler, Manager of WillowView Cemetery
Association and from Marcus Winchester, the Tribal Historic Preservation Officer for the Pokagon Band of
Potawatomi Indians. Dr. Low requested that the task force permit tribes to submit testimony as they are able
to supply the testimony. The task force agreed to hold the historic tribal discussion until later in the summer.

Discussion began on the duties of the Ohio Historic Preservation Advisory Board; the involvement of
American Indians on that Board; and the difference between state and federally recognized tribes. The task
force concluded that their focus should be on human remains without regard to ancestry in order to achieve
the equal protection and treatment of all human remains, cemeteries and burial grounds. Dr. Low
recommended that the task force consider proposing the incorporation of NAGPRA into state law, which
gained consensus.

Mr. Turner then requested that the task force mission, in crafting recommendations, should remember the
relationship between Revised Code and Administrative Code. Specifically, that details sometimes
considered for inclusion in law may be more appropriate in the administrative code. The incorporation of
federal law into the administrative code enables updating as federal law is updated. It was the
recommendation of Mr. Turner that the task force’s final recommendation should point out details that
should be addressed through adoption of rules with discussion of impact; including the recommendation to
incorporate NAGPRA by rule.

New Business N o
Co-chair Noonan brought the task force into new business and discussion began on definitions and reviewing
terms as defined by other states.

The first term discussed by the task force was “abandoned.” Discussion commenced on a lack of ownership
or funding versus using a timeframe for the definition and the differences expressed in other states that
Attorney Monick has researched. The task force considered a definition similar to the state of New York
with respect to generality and then adding some timeframes plus adequate maintenance. The task force then



debated looking at abandonment from the point-of-view of legal abandonment, ownership issues, neglect
(maintenance issues), or preservation.

The task force then agreed to move into discussion revolving around three main groups:
upkeep/maintenance, groups of cemeteries, and protection. The first group discussed was maintenance and
upkeep. The task force looked at whether registered and inactive cemeteries should be considered separately.

Discussion commenced on proposed revisions of ORC 4767.09 concerning maintenance as proposed by the
Division during its testimony. The task force considered adding subparagraph (F) with tentative language to
include: “no cemetery, burial ground or burial site whether registered or unregistered will be permitted to
become a nuisance (threatens safety or welfare) as defined by applicable law”. With respect to “reasonable
maintenance” as written in the draft of ORC 4767.09, the task force clarified that a cemetery in a condition
that would rise to the level of a nuisance is not reasonable maintenance. Discussion continued on codifying
that Division staff could make nuisance referrals to local building authority with jurisdiction (see building
code). With those additions, the task force agreed that maintenance would be defined using the proposal in
ORC 4767.09. The idea was also proposed that the Division could offer an education program to cemeteries
on record keeping.

The task force requested further research into nature preserves and green/natural burial definitions.
Co-chair Noonan excused himself at 12:20pm.

The task force then turned to the term “inactive.” The task force debated inactivity as it relates to the selling
of burial rights versus conducting internments and the purpose of defining inactive. Discussion then returned
to abandonment and whether there can be abandonment of occupation, use, or responsibility. The task force
then agreed that the definition of abandonment should include: failure to conduct operations and failure to
maintain reasonable management by either choice or circumstance. The task force requested that Co-chair
Petit and Ms. Monick work on drafting a definition of abandoned based upon meeting discussion and then
reach out to the Ohio Township Association and the Ohio municipal League for feedback on the draft
definition.

Finally, the task force began discussion of the definition for “human remains.” After debating the definitions
used by other states, the task force came to an agreement that the definition of human remains should
include: any part of the body of a deceased human being in any stage of decomposition or state of
preservation or a body that has been reduced by cremation or alternative disposition. The task force also
concluded that the definition of “cremated remains” and “alternative disposition remains” should mimic the
definitions from the state of Oregon and include: the remaining bone fragments from the body of a deceased
human being after the act of cremation or alternative disposition is completed. The Division will also work to
draft a definition of this term for consideration at the next meeting.

Next Meeting Dates:

May 16, 2014 at 9:30am

June 6, 2014 at 9:30am

IV. Adjournment

Mr. Piccininni moved to adjourn. Dr. Low seconded the motion. The motion passed unanimously.
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MINUTES OF THE MEETING OF THE
OHIO CEMETERY LAW TASK FORCE

77 S. High Street, 22nd Floor Hearing Room May 16, 2014
Columbus, OH 43215-6133 9:30 a.m.
Preliminary Matters

Co-chair Noonan called the meeting to order.
Roll Call: Laura Monick conducted roll call.

Present: Daniel Applegate, Stephen George, Dr. John N. Low, Hon. Cory Noonan, Patrick Piccininni, Jay
Russell, David Snyder, James Turner, James Wright, Laura Monick on behalf of Anne M. Petit.

Excused: Hon. Keith G. Houts, Anne M. Petit

Review of Meeting Minutes: Co-Chair Noonan opened the floor for discussion of the minutes of the April
28, 2014 meeting of the Ohio Cemetery Law Task Force. There being no discussion Mr. Turner moved to
approve the minutes of the April 28th meeting. Mr. Applegate seconded the motion. The motion passed
unanimously.

Old Business
Co-Chair Noonan opened the floor for discussion of old business. The task force discussed whether they
wanted to take motions on specific definitions or work towards drafting all the recommendations together.
The taskforce agreed to finalize all of their recommendations in a draft document prior to entertaining
motions.

Laura Monick presented Chief Glenna Wallace’s (Eastern Shawnee Tribe of Oklahoma) written testimony
that was originally offered to the Ohio Legislative Commission on the Education and Preservation of State
History on May 13, 2010. Dr. Low stated that the written testimony from 2010 remains relevant today and
asked that it be accepted by the task force. Mr. George moved to accept the written testimony of Chief
Wallace. Mr. Turner seconded the motion. The motion passed unanimously.

Mr. Piccininni joined the meeting at 9:46 am.

The task force then moved onto definition of terms and discussed “abandonment”. Mr. Turner presented his
draft amendments to ORC 4767.12 to include a definition of abandonment. Discussion then moved to the
topic of separate protection for family cemeteries on private property and whether the task force should look
at increasing criminal penalties and creating a reporting process for discovery of remains on private property
for protection of those remains. There was also discussion on incorporating NAGPRA by rule to provide
notice requirements for ancestral remains.

The proposed definition of human remains was read into the record as “human remains means any part of the
body of a deceased human being in any stage of decomposition or state of preservation or the remaining bone
fragments from the body of a deceased human being that has been reduced by cremation or alternative
disposition.” There was no discussion as the task force agreed with the definition as presented.

The task force moved on to the proposed definition of maintenance; agreeing to the new!y .proposed
additions of paragraphs F & G while taking out the words: “burial ground or burial site” and “building.”
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(F) Whether registered or unregistered, no cemetery. burial ground or burial site will be
permitted to become a nuisance as defined by applicable law. Division staff is authorized
to_make nuisance referrals to local building authorities with jurisdiction over the
cemetery, burial ground or burial site.

(G) For purposes of this section, a cemetery in a condition that would rise to the level of a
nuisance is not considered reasonable maintenance.

The task force then deliberated over the term inactive and whether that would include when a cemetery is no
longer selling burial rights or no longer conducting burials but where the cemetery is still being cared for by
an operator. Mr. Applegate and Mr. Wright provided that the industry would consider a state of inactivity to
be when there are no more interments; however, it would be possible for a “full” cemetery to discover land
where they could put a columbarium and the cemetery would then be active again. After deliberating further,
the task force concluded that at this time they would not define the term inactive unless it comes up in future
discussions.

New Business
Co-chair Noonan brought the task force into new business and discussion began on natural burial, the Green
Burial Council, the Federal Trade Commission rules on advertising “green,” and current Ohio laws that relate
to natural burials. The task force wants to encourage cemeteries to be able to offer services that consumers
want currently and in the future.

The task force briefly talked about the Ohio Department of Natural Resources, Division of Natural Areas and
Preserves having two nature preserve cemeteries. The task force requested more information on what the
cost is to maintain those cemeteries and what the management program does to preserve the tombstones.
This led to a dialogue on whether there was a way to define, identify and categorize a “history preserve” or
whether ORC Chapter 149 and archeological sites is a vehicle to address historical cemeteries. The task
force identified two items they may want to address with respect to historic cemeteries - how to recognize
their existence and how to protect them. The task force requested more information on ORC Chapter 149
and agreed to table their discussion pending the requested information.

Finally, the task force determined that they will not include a definition for “natural burial” but will instead
include a general recommendation that natural burials be permitted to remain legal as long as the natural
burial does not violate health codes.

The task force next moved to record keeping. The task force recognized they would like to integrate record
keeping in a way that is useful and connects all the different cemeteries. There was discussion on ORC
4767.12 additions to address how a receiver appointed under that statute would handle the cemetery records.
Mr. Turner will present a draft at the next meeting. The task force agreed that a draft of ORC 4767.12
should be presented to the Ohio Township Association and Ohio Municipal League after the task force has
had an opportunity to fully vet the changes being drafted.

Further discussion on record keeping included digitizing records: the cost and the proper way to store as
current electronic storage options may become outdated. The task force determined that a recommendation
for a centralized database may be too far reaching and therefore will include in their general
recommendations that in the future the General Assembly may consider the method, medium and place for
storage of cemetery records for public access due to the historical and genealogical value of those records.

Next Meeting Dates:
June 6, 2014 at 9:30am.

IV. Adjournment

Mr. Turner moved to adjourn. Dr. Low seconded the motion. The motion passed unanimously.
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MINUTES OF THE MEETING OF THE
OHIO CEMETERY LAW TASK FORCE

77 S. High Street, 22nd Floor Hearing Room June 6, 2014
Columbus, OH 43215-6133 9:30 a.m.

Preliminary Matters
Co-chair Petit called the meeting to order.

Roll Call: Laura Monick conducted roll call.
Present: Stephen George, Dr. John N. Low, Hon. Cory Noonan, Anne M. Petit, Patrick Piccininni, Jay
Russell, David Snyder, James Turner, James Wright

Excused: Daniel Applegate, Hon. Keith G. Houts

Review of Meeting Minutes: Co-Chair Petit opened the floor for discussion of the minutes of the May 16,
2014 meeting of the Ohio Cemetery Law Task Force. There being no discussion Mr. Turner moved to
approve the minutes of the May 16th meeting. Mr. Piccininni seconded the motion. The motion passed
unanimously,

Old Business
Co-Chair Noonan opened the floor for discussion of old business. Discussion began on the new draft
language for ORC 4767.09 and 4767.12. Mr. Turner noted a few changes to the draft as handed out. Mr.
Turner moved to accept the corrected amendments of ORC 4767.09 and 4767.12 into draft form for the final
recommendation. Mr. Russell seconded the motion. The motion passed unanimously.

ORC 4767.09

(D) Cemeteries dedicated as a nature preserve or cemeteries, including sections within a cemetery,
that are specifically designed and established as natural burial sites and are intended to be
maintained in a natural condition at the visible surface grade of the facility are not subject to the
maintenance requirements of this section. Reasonable maintenance and repairs by the owner or
person responsible for the operation of the registered cemetery shall be done in accordance with the
rules and regulations of the cemetery, an independent conservation plan, or the cemetery master
plan.

ORC 4767.12 Cemetery ceasing to operate, abandoned cemetery. division’s duties.
When the division has information that the owner or person responsible for the operation and
maintenance of a registered cemetery has ceased operation and is no longer reasonably maintaining
the cemetery, the division may investigate the cemetery to determine the cemetery’s current status
and to determine whether the cemetery has been abandoned. If the division finds substantial
evidence that the cemetery has ceased operation, is abandoned, and a municipality or township has
not taken control of such cemetery, the division may apply to the appropriate court of common
pleas probate division to have the cemetery declared to be abandoned and for appointment of a
temporary receiver or trustee. The order appointing the temporary receiver or trustee shall order
the trustee or trustees of the endowment care trust of the cemetery to make distributions in
accordance with this section. Upon the termination and winding-up of the temporary receivership
or trusteeship the receiver or trustee shall transfer the cemetery and its assets and records to the
new owner or operator if one is named. If there is no new owner or operator at the time of
winding-up then the court shall distribute such assets as may remain in its discretion and shall
cause the records of the former cemetery to be delivered to the Ohio Historical Society for archival
or other purposes as the Society may deem appropriate pursuant to its authority as set forth in
Chapter 149 of the Revised Code.

The receiver shall be compensated by the owner or person responsible for the operation of the
cemetery as indicated in Division records. If the owner or person responsible for the operation of
the cemetery has no assets available to pay the receiver, the receiver shall only be paid from the
income of interest and dividends in the endowment care trust being held pursuant to section
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1721.21 of the Revised Code. The receiver may not invade the principal or capital gains of the
trust.

When the owner or person responsible for the operation or maintenance of a cemetery has, either
by choice or circumstance, ceased operation and has allowed the cemetery to be declared a
nuisance as defined by applicable law, then that cemetery has been “abandoned” for the purpose of
this chapter.

The task force then moved onto the requested information provided by Foxfield Preserve — the cemetery’s
Rules and Regulations and the restrictive covenant. Discussion commenced on registered cemeteries with
natural sections comingled with an existing cemetery that is maintained as manicured; the liability of a
cemetery maintained as a nature reserve or natural area and the determination that the appropriate place to
address liability should be by the cemetery in their Rules and Regulations as well as cemetery signage.
There was a brief discussion on the Ohio Department of Natural Resource’s nature preserve cemeteries.

The task force began discussion of natural burials as the term is used in the proposed amendment to ORC
4767.09(D). After the discussion, Mr. Turner moved that the task force use Foxfield Preserve’s definition of
natural burial as a working draft as well as using the restrictive covenants as a guide. Mr. Russell seconded
the motion. The motion passed unanimously.

At the conclusion of old business Co-chair Noonan moved that the written testimony of Kathy Flayler,
Manager of the WillowView Cemetery Association, and of Fredric C. Lynch, Past Department Commander
of the Sons of Union Veterans of the Civil War, Department of Ohio, Veterans’ Monuments and Memorials
Preservation Task Group, be admitted into record. Mr. Turner seconded the motion. The motion passed
unanimously.

New Business

Co-chair Petit brought the task force into new business and discussion began on preservation/protection of
historical cemeteries. The task force deliberated on current criminal statutes that could apply; whether those
penalties should be increased; whether penalties should include volunteer service in the cemetery where the
crime occurred; who has standing to bring criminal charges when a cemetery is on private property and civil
liability for entities that desecrate cemeteries for development purposes.  The task force also revisited the
interested party testimony that touched on increasing criminal penalties and whether the criminal statutes can
be amended to create specific language concerning veterans’ graves and veterans’ memorials.

The task force also discussed at length whether due process currently exists where economic development
may occur at the site of a historic cemetery; ownership of land versus owning the burial right and whether the
mere existence of a cemetery creates an encumbrance regardless of whether the cemetery is noted on the
deed. The task force also touched on the trade and display of human remains; mounds and earthworks and
whether to develop a process similar to NAGPRA for when ancestral remains are found.

Finally, the task force concluded that a tenet in the recommendations should be that all burial sites
and human remains, regardless of historic period or culture, receive the same level of protection and
respect.

Mr. George excused himself from the meeting at 12:00 pm.

Next Meeting Dates:
June 27,2014 at 9:30am.

IV. Adjournment

Co-chair Petit moved to adjourn. Mr. Russell seconded the motion. The motion passed unanimously.
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MINUTES OF THE MEETING OF THE
OHIO CEMETERY LAW TASK FORCE

77 S. High Street, 22nd Floor Hearing Room June 27, 2014
Columbus, OH 43215-6133 9:30 a.m.
Preliminary Matters

Co-chair Petit called the meeting to order.

Roll Call: Laura Monick conducted roll call.
Present: Daniel Applegate, Stephen George, Hon. Keith G. Houts, Dr. John N. Low, Anne M. Petit, Patrick
Piccininni, Jay Russell, David Snyder, James Turner, James Wright

Excused: Hon. Cory Noonan

Review of Meeting Minutes: Co-Chair Petit opened the floor for discussion of the minutes of the June 6,
2014 meeting of the Ohio Cemetery Law Task Force. There being no discussion Mr. Turner moved to
approve the minutes of the June 6th meeting. Mr. Russell seconded the motion. The motion passed
unanimously.

Old Business
Co-Chair Petit opened the floor for discussion of old business.

Mr. Applegate arrived at 9:36 am. Mr. Piccininni arrived at 9:42 am.

The task force began with a discussion of criminal penalties; specifically desecration and vandalism. The
conversation revolved around determining the desired outcomes from the task force’s eventual
recommendations. Discussion included looking at the reasons people might violate the statutes; the
difference between felonies and misdemeanors and whether the task force wants to recommend a wider range
of penalties for prosecutors versus increasing education for prosecutors on the cultural value of
cemeteries/burial sites/monuments/memorials. The task force then looked at prosecutorial discretion and
how prosecutors determine the level of proof of a crime and whether prosecutors only look at the amount of
damage the crime caused. The task force deliberated on whether prosecutors would take into consideration
what a cemetery/burial site/monument/memorial was worth; the value of cultural and historical significance;
the cost of fixing/replacing damaged property and the value of antiquities if any were involved in the crime.

The task force determined that specific recommendations on individual crimes would be difficult to come to
a consensus on but that it would be important to provide general recommendations on criminal penalties
involving cemeteries/burial sites/monuments/memorials. The task force expressed frustration that the
desecration and vandalism crimes occurring in cemeteries and burial sites are not being taken as seriously as
they should be by prosecutors. The task force also indicated they strongly believe in the importance of
education for prosecutors to draw more attention/thought on these crimes with respect to cemeteries/burials.
There was also great consideration given to providing prosecutors the latitude to charge a range of
misdemeanor or felony for desecration in ORC 2927.11.

The task force concluded with the recommendation that educational outreach should be conducted from
stakeholder groups such as the Ohio Cemetery Dispute Resolution Commission, Ohio Cemetery Association,
Ohio Township Association, Ohio Municipal League, Genealogical Societies and the Ohio History
Connection. Finally, the task force would begin drafting a descending grade of misdemeanors and felonies
available for desecration with grading not based on cost alone.



III.

The task force then moved on to a discussion of natural burial and the draft language created by Mr. Turner
and Ms. Monick. After a brief discussion Mr. Turner offered to work on re-wording the definition to make it
more general with respect to vaults and chemicals.

The task force then began deliberating about cemeteries on private land versus registered, currently operating
cemeteries with respect to the current draft of ORC 4767.12. The discussion progressed to burial sites
versus archeological features, such as mounds. After a brief discussion it was determined that language
would be drafted with respect to burial sites; incorporating NAGPRA standards and a reporting process when
a burial site is discovered.

Mr. George left the meeting at 11:15 am.

New Business

Co-chair Petit brought the task force into new business. The task force began with the issue brought forth by
the Ohio Cemetery Association with respect to the Bureau of Workers’ Compensation (BWC) ratings of
cemetery salespeople. Conversation revolved around the job of salespeople that go out to a site in the
cemetery to show a consumer a specific burial location and the job of maintenance workers that are
conducting physical labor out in the cemetery grounds. It was acknowledged that this is a costly issue for
cemeteries but in the Ohio Cemetery Association’s previous discussions with BWC, the agency was not
inclined to modify the rating. Mr. Applegate noted that the Association also had suggested that BWC create
a new rating for salespeople that go out into the cemetery versus true office staff. The task force determined
that they would send an invitation to BWC to come speak to task force about this issue so that the task force
has a clearer understanding of the issue from both the professionals’ and agency’s perspectives.

The next topic discussed was the Ohio Township Association’s (OTA) request that statutory language be
introduced to permit townships to sell merchandise. Mr. Applegate moved that the task force will include a
recommendation that townships be permitted to sell merchandise. Mr. Russell seconded the motion. The
motion passed unanimously.

Finally, the task force deliberated on the OTA’s request to have the date restriction from ORC 517.07
removed. Co-chair Petit made a motion and then an amended motion on the topic with a second on both
from Mr. Turner. However, with additional discussion, both the motion, amended motion and both seconds
were withdrawn. The task force then requested that Co-chair Petit and Ms. Monick work on drafting motions
for the task force to consider at the next meeting regarding this matter.

Next Meeting Dates:
July 25,2014 at 9:30am.

IV. Adjournment

Co-chair Petit moved to adjourn the meeting at 11:46 am.



MINUTES OF THE MEETING OF THE
OHIO CEMETERY LAW TASK FORCE

77 S. High Street, 22nd Floor Hearing Room July 25,2014
Columbus, OH 43215-6133 9:30 a.m.

I. Preliminary Matters
Co-chair Noonan called the meeting to order.

Roll Call: Laura Monick conducted roll call.
Present: Daniel Applegate, Stephen George, Dr. John N. Low, Hon. Cory Noonan, Anne M.
Petit, Patrick Piccininni, Jay Russell, James Turner, James Wright.

Excused: David Snyder, Hon. Keith G. Houts

Review of Meeting Minutes: Co-Chair Noonan opened the floor for discussion of the minutes
of the June 27, 2014 meeting of the Ohio Cemetery Law Task Force. There being no discussion
Mr. Turner moved to approve the minutes of the June 27th meeting. Mr. Russell seconded the
motion. Co-chair Noonan abstained from the vote. The motion passed unanimously.

II. Old Business

Co-Chair Petit opened the floor for discussion of old business. The task force began by discussing the
draft motions on ORC 517.07. After a brief discussion Mr. Turner moved to accept the following
motion; “It is the recommendation of the task force that ORC 517.07 be revised to grant
townships the right of reentry for lots where the deed of sale was executed prior to July 24, 1986
and is unoccupied, provided that the township comply with the notice requirements as currently
set out in ORC 517.07(C) prior to establishing reentry.” Mr. Russell seconded the motion. The
motion passed unanimously.

Discussion continued briefly on townships re-selling lots and then Mr. Turner moved to accept
the following motion: “The task force also recommends that when a township establishes reentry
pursuant to ORC 517.07, the township may resell such lot. The task force recognizes that there
are options available by which the sale price for a reentered lot can be established by equitable
means and that should be a topic of discussion to be held by the General Assembly and affected
stakeholders.” Mr. Low seconded the motion. The motion passed unanimously.

The task force then moved on to criminal sanctions and the homework submitted by Mr. Turner.
Discussion revolved around the criminal acts being committed in cemeteries; such as theft of
vases, veterans’ markers, fences and knocking over monuments which acts should all be
included within the definition of vandalism. The task force also discussed whether for
desecration they should move away from monetary value for penalties and look at the purpose of
the criminal conduct such as digging into a grave for valuables. The task force also wanted to
ensure that all burial sites — mausoleums, niches, vaults, gravesites, etcetera — be covered under
vandalism and desecration. Mr. Turner offered to take the members’ insights and re-draft the
proposed recommendations.

Daniel Applegate arrived at 10:13 am.



The task force then discussed the changes to the proposed definition of natural burial site.

A Natural Burial Site is one in which human remains, including cremated remains,
are interred in bio-degradable containers without the use of any eenerete impervious
manufactured materials container or vault (partial, inverted or otherwise), vault lids,
outer burial containers, eenerete impervious manufactured boxes slabs, or partitioned
liners, and without the use of toxic embalming chemicals except where the decedent
has been embalmed as may be required by applicable law or against their specific
written instructions or in which embalming was required for transport.

After some discussion the task force decided to move forward with the proposed definition but to
place the definition back on the agenda for the next meeting in order to determine where the
definition should be placed in the Ohio Revised Code.

The task force then moved on to township selling merchandise. Mr. Turner provided the
language from 126 HB 382 upon which the task force based their discussion. The question arose
about whether this language would apply to both charter and non-charter townships. The task
force also indicated that they would like to include in the justification that items to be sold are
“new” or at-need/pre-need. After the discussion, the task force moved to place this topic on the
agenda for the next meeting

Finally Co-chair Petit provided an update on the topic of BWC’s scope rating for cemetery
salespeople. Co-chair Petit is working with the Department of Commerce’s Legislative Director
to reach out to BWC. The invitation has been extended to have someone from BWC either come
to the next meeting or provide comments in writing for the next meeting.

III. New Business
Co-chair Noonan brought the task force into new business and discussion began on Mr. Snyder’s
homework. After extensive discussion the task force determined that Mr. Snyder’s homework
included many aspirational goals that could be used for the vision portion of the final report. The
task force also expressed that they would like the report to reflect the moral, ethical and
philosophical point of view that has been threaded throughout their deliberations.

Mr. Russell then expressed his belief that all cemeteries need to be protected including the
tombstones that are artifacts about the people. Tombstones can be interpreted to show the
economic status of the family by the type and size of stone used; if there was a stonecutter in the
community; where the stone came from tells us about the trade between people; and decorations
and epitaphs which reveal to us much about the community itself. While these cemeteries do not
need to be maintained the same as registered cemeteries they do need some protection. The task
force members agreed with Mr. Russell’s statements and concluded that the statements should be
added as part of the justification under criminal sanctions.

The task force then deliberated on easement, or set aside, programs currently existing in the state.
Specifically there was discussion on the Department of Agriculture Farmland Preservation
program that includes an easement purchase program and an easement donation program. The
task force concluded that the final report should include a recommendation to conduct research
into the viability of a cemetery easement donation program similar to the Department of
Agriculture and that any future program should include an education component to notify private
landowners of the availability of such program. Finally, the task force requested additional
information on programs similar to Michigan where landowners agree to a 99 year restriction on
land use in exchange for tax benefits.



IV.

Finally, the task force discussed phase one of the report writing and determined the best
approach would be to form a sub-committee for drafting purposes. Mr. George, Mr. Turner and
Mr. Russell volunteered their services. The co-chairs will participate as their schedules permit.

Next Meeting Dates:
Report writing sub-committee August 8™ at 9:00 am
August 20™ at 10:00 am

Adjournment
Mr. Piccininni moved to adjourn. Mr. Turner seconded the motion. The motion passed
unanimously.



MINUTES OF THE MEETING OF THE
OHIO CEMETERY LAW TASK FORCE

77 S. High Street, 22nd Floor Hearing Room August 20, 2014
Columbus, OH 43215-6133 10:00 a.m.

I. Preliminary Matters
Co-chair Noonan called the meeting to order.

Roll Call: Laura Monick conducted roll call.
Present: Stephen George, Hon. Keith G. Houts, Hon. Cory Noonan, Anne M. Petit, Patrick
Piccininni, Jay Russell, David Snyder, James Turner, James Wright.

Excused: Daniel Applegate, Dr. John N. Low

Review of Meeting Minutes: Co-chair Noonan opened the floor for discussion of the minutes of
the July 25, 2014 meeting of the Ohio Cemetery Law Task Force. There being no discussion Mr.
Turner moved to approve the minutes of the July 25th meeting. Mr. Piccininni seconded the
motion. The motion passed unanimously.

II. Old Business
Co-chair Noonan opened the floor for discussion of old business.

Co-chair Petit introduced a letter from Bureau of Workers’ Compensation Administrator Steve
Buehrer as addressed to Timothy C. Long, Ohio Cemetery Association Legislative Agent and
Attorney, relating to the scope rating of cemetery salespeople. The task force discussed the
complexity of the issue and that they were encouraged by the information that there is now an
open dialogue concerning the issue. Mr. Russell then moved that the task force should note in the
final report that this is an area of concern for cemeteries due to the impact of scope ratings on
operating expenses. Mr. Turner seconded the motion. The motion passed unanimously.

The discussion was then turned over to Mr. Turner to explain the process being followed by the
sub-committee at their August 8™ meeting. The sub-committee also met prior to this meeting to
begin editing the initial draft as sent to the task force members. The task force then discussed the
structural outline for the final report, the appropriate sections for topics that will be laid out in the
final report and where more detail was needed.

The task force then moved on to the natural burial definition. The task force previously agreed
to a definition and was left with discussing the proper location for the definition in the Revised
Code. For consistency, the task force agreed that the definition should be placed in Ohio
Revised Code section 1721.21 with the other cemetery definitions. This also requires a revision
to Ohio Revised Code section 4767.01(A) to add the term “natural burial.”

Finally, the task force touched on the topic of tax advantaged easements and set aside programs.
Research conducted by Mr. Russell found that Indiana has a process to lower the tax valuation
for a cemetery on private property to $1/acre but that the process included the need for a
professional survey and that this was often cost prohibitive to the landowner. Co-chair Petit
found information that Michigan repealed their law but there was no documented reasoning



behind the repeal. Finally, Co-chair Petit introduced information from Washington State
concerning their law permitting non-profit preservation and maintenance corporations. The task
force concluded that their recommendation should include information concerning the
availability of numerous options that could help address the topic of historic cemeteries on
private property.

III. New Business

Iv.

Co-chair Noonan brought the task force into new business and discussion began on the limited
time left for the task force to complete their final report. A final review was made of the report
draft provided to the task force members; including whether there were any topics discussed by
the task force but not included in the current draft.

The task force then deliberated on the distribution of the final report upon completion. Mr.
George moved that a hard copy of the report be provided to the Governor, the Speaker of the
House and the President of the Senate with an electronic version of the report being sent to the
rest of the General Assembly. Mr. Turner seconded the motion. The motion passed
unanimously.

Upon discussion of the next meeting date the task force agreed to meet on September 19" at
10:00am. However, both co-chairs were unavailable on that day. Mr. Piccininni moved to
designate a chair pro-tempore for the September 19™ meeting. Mr. Turner seconded the motion.
The motion passed unanimously.

Mr. Turner nominated Mr. Piccininni as chair pro-tempore for the September 19™ task force
meeting. Co-chair Petit seconded the motion. Mr. Piccininni accepted the nomination. The
motion passed unanimously.

The sub-committee asked that any ideas or corrections to the draft report be submitted by the
task force members by September 1% and that anything submitted be related to discussions
already held in order to help keep the drafting process moving in a timely manner. After those
revisions, the target for a final draft being sent to the task force members is September 12",

Next Meeting Dates:
September 19th at 10:00 am

Adjournment _
Mr. Turner moved to adjourn. Mr. Russell seconded the motion. The motion passed
unanimously.



MINUTES OF THE MEETING OF THE
OHIO CEMETERY LAW TASK FORCE

77 S. High Street, 22nd Floor Hearing Room September 19, 2014
Columbus, OH 43215-6133 10:00 a.m.

I. Preliminary Matters

Pro-tempore Piccininni called the meeting to order.

Roll Call; Laura Monick conducted roll call.
Present: Daniel Applegate, Hon. Keith G. Houts, Patrick Piccininni, Jay Russell, David Snyder,
James Turner, James Wright, Laura Monick on behalf of Anne M. Petit.

Excused: Stephen George, Dr. John N. Low, Hon. Cory Noonan, Anne M. Petit.

Review of Meeting Minutes: Pro-tempore Piccininni opened the floor for discussion of the
minutes of the August 20, 2014 meeting of the Ohio Cemetery Law Task Force. There being no
discussion Mr. Turner moved to approve the minutes of the August 20th meeting. Mr. Russell
seconded the motion. The motion passed unanimously.

II. Old Business

I1I.

Pro-tempore Piccininni opened the floor for discussion of old business and a page-by-page
discussion began on the draft report completed by the writing sub-committee. Minor edits were
made to pages 4, 5, 8, and 22 upon agreement of the members. An introductory sentence was
also discussed for inclusion on page 14 to lead into the “Recommendation for Legislative
Initiatives™ section.

The task force then began discussions on the current edits made to the “Criminal Offenses and
Penalties” and “Private Property Rights & Regulatory Taking Issues” sections of the report.
Upon discussion, Mr. Turner moved that he would make edits to those sections using track
changes and that the task force re-visits those two sections at the September 24 meeting. Mr.
Russell seconded the motion. The motion passed unanimously.

After completing a review of each page, Mr. Turner then moved to adopt the version of the
report as amended during the meeting, including the introductory sentence on page 14, with the
exception of pages 19, 20, 25 and 26. Mr. Wright seconded the motion. The motion passed
unanimously. Discussion then turned to the co-chairs and ensuring their opportunity to make
edits. Mr. Turner moved to grant authority to Co-chairs Noonan and Petit to make editorial and
grammatical changes without requiring approval of the full task force for their edits. Mr. Houts
seconded the motion. The motion passed unanimously.

Next Meeting Dates:
September 24th at 9:30 am

Adjournment
Mr. Turner moved to adjourn. Mr. Houts seconded the motion. The motion passed
unanimously.

As submitted by Laura A. Monick.
Final minutes not approved by the Task

Force



MINUTES OF THE MEETING OF THE
OHIO CEMETERY LAW TASK FORCE

77 S. High Street, 22nd Floor Hearing Room September 24, 2014
Columbus, OH 43215-6133 9:30 a.m.

I. Preliminary Matters
Co-chair Petit called the meeting to order.

Roll Call: Laura Monick conducted roll call.
Present: Daniel Applegate, Stephen George, Hon. Keith G. Houts, Dr. John N. Low, Anne M.

Petit, Patrick Piccininni, Jay Russell, David Snyder, James Turner, James Wright.

Excused: Hon. Cory Noonan.

II. Old Business

I11.

Co-chair Petit brought the task force into old business and passed along regards from Co-chair
Noonan and his appreciation for the task force members’ work.

The task force then began discussions on the current edits made to the “Criminal Offenses and
Penalties” and “Private Property Rights & Regulatory Taking Issues” sections of the report. The
members approved of the new edits and of how the sections captured the discussions of the task
force. After discussion on wording, Mr. Piccininni moved to adopt the sections as drafted with
the changes discussed during the meeting. Mr. Turner seconded the motion. Discussion then
commenced on including a more specific reference to the transport and trafficking of funerary
goods and human remains. After two additional edits, Mr. Piccininni moved to amend his
motion to include the new edits. Mr. Turner amended his second. The amended motion passed
unanimously.

The task force members then all expressed gratitude for each member coming into the meetings
with open minds and expressing a willingness to engage in thoughtful discussions which resulted
in a better understanding of all opinions presented to the task force.

Adjournment
The final meeting of the task force was then adjourned.

As submitted by Laura A. Monick.
Final minutes not approved by the Task

Force
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THE OHIO ARCHAEROLOGICAL CcuNncrIL
PO. Box 82012 « CoLuMnus, OHI0 43202

Testimony of the Ohio Arehneologieal Cauncil to the Qhio Cemetery Law Task Force
Alan Tonetti, Trustee and Chalr, Government Affairs Cemmittee
Jarrod Bnrks, Trustee and Past Prasident
February 21, 2014

The Ohio Archacological Council is a private, non-profit, charitable, scientific, and
educational meinbership organization incorporated with the state of Ohio in 1975. Our imission
is to proinote the edvanc;ement of archaeology in Ohio through research, conservation, education,
and consultation with government agencies and the public. Our more than 100 members include
professional archaeologists in Ohio working in private bnsinesses, in mnseums, in stato end
federal government agencies, and in academia.

We have long supported revising Ohio law to better protect unmarked and abandoned
cemeteries regardless of their age because these pleces are important to many people for many
reasons. The recent history of this issue begins in the 1980s and 1990s, when the Ohio Historic
Prescrvation Office (OHPO) made significant efforts to find agreement among archaeologists,
Native Americans, and other stakehalders in Ohio concerning the treatment of buried human
remains. These efforts resulted in 37 points of agrcement, some of which were incorporated into
a comprehensive historic preservation bill introduced in the General Assembly in 1989,
However, the portion of the bill protecting human burial places was strongly objected to by some
Native Americans and removed from the bill, which did not pass. This led to further discussions
between Native Americans, tlie Ohio Historic Preservation Office, and archaeologists, Although
these discussions were helpful, they did not result in a separate bill better protecting human
burial places. In 1988, a law was enacted prohibiting intentional disturbance to human remains
found in caves and roekshelters on private land without the written permission of the landowner
or lessee. This bill had the support of the Ohio Department of Natural Resources.

In 2002, an Ohio House Select Committee Studying the Effectiveness of Ohio’s
Historical Program and Partnerships produced a report recommending examining Ohio’s



cemetery laws. This recommendation was initiated by the Ohio Archaeological Council,
Subsequently, the Ohio Historical Society lield a stakeholders meeting and issued a report
concerning this matter. The report made a number of recommendations, Several underlying
themes emerged from the discusslons on abandoned cemeteries, including an overhaul of Ohio’s
cemetery laws clearly establishing lines of authority and protocols for cemetery maintenanco and
preservation, as well as discovery, disturbance, and removal; education of stakeholders;
establishing a centralized clearinghouse of information on Ohio’s abandoned cemeteries and
their preservation; financial incentives to protect abandoned cemeteries on private property; and
a dedicated source of funds to implement any new legislative initiatives. The report concluded
that a state agency should undertake efforts to revise Ohio’s cemetery laws, not the Ohio
Historical Society, which is a private, non-profit corporation carrying out the stato’s history-
related mission pursuant to a contract with the state.

Ohio is one of a few states that do not effectively protect abandoned and unmarked
cemeteries. There are thousands of known abandoned and unmarked cemeteries in Ohio, many
of which are threatened by neglect and public and private development projects. Thousands more
have yet to be ideatified, but subject to the same threats.

Some of the issues outlined in your initial meeting are important matters to Ohio’s
archaeologioal community, We are particularly concemed with better defining the term
“abandoned™ a3 it pertains to all human burial places, the-definition-of-a cemetery for luman
burials, and the identification and protection of human burial places, including establishing a
process for reporting luman burial places, creating a ceutral register of human burial places,
creating incentives to report and preserve liuman burial places, and establishing standards for the
excavation and removal of human burials when they cannot be preserved in place, Increasing
criminal penalties for non-compliance with the law should also be examined.

In doing so, reviewing Liow other states treat luman burial places will be very lielpful.
Indiana’s is one that is sometimes seen as a model. In 2002, the Ohio Historical Society
produced a couple of summaries of state laws conceming these matters that we urge you to
examine, Examining Federal regulations will also be of use, but we generally de not consider the
Native American Graves Protection and Repatriation Act (NAGPRA) a model to follew. While it
addresses some of the issues you may seek to address, we do not believe it translates well to
Ohio. We also urge you to become familiar with current statutes and relevant court cases,



especially State of Ohio v. Glass, a oase sometimes cited in national discussions of abandoned
and unmarked cemeteries, and referred to below.

The term “human remains” is not defined in Ohio law. Therefore, although the term is
used quite freely, it is important to understend that some Ohio laws thet appear to protect human
remains do not provide much protection. The cencept that human remains means any part of the
bedy of a deceased person im any stage of docomposition does not appear to be widely applicable
ander Ohio law.

Graves that contain human skeletal remains, and presumably associated burial objects, in
abandoned cemeteries, Native American burial moimds and other places of human burial on
private land are not well protected by Ohio’s vandalism and desecratiou statutes. Human
remains and associated burial objects buried on state land are protected by various state
regulatious (e.g., ORC 149.54, 1517.24 [the  cave act"]), and the (final) diaposition of human
remains and associated burial objects removed from state land iy determined by the Director of
the Ohio Historical Society. Human remains buried on local government land are protected by
various state regulations (especially ORC 2909.05 and 2927.11) and, possibly some local
ordinances,

Ohio law protecting human remains buried on private, state, and local government land is
generally directed at the “unprivileged” disturbance of the places where human remains are
buried. Ifa person has “privilege” (ORC 2901.01(A)(12): “an immunity, license, or right
conferred by law, or bestowed by express of implied grant, or arising out of status, position,
office, or relationship, or growing out of necessity™), i.e., the person owns the land or has
permission from the land owner, the person can basically do whatever they want to the burial
places, the graves, and the contents of the graves (humen remains and associated burial objects),
be they in prehistoric mounds or cemeteries or abandoned historic era ceneteries.

Abandoned eemeteries from the historio era are also protected by these laws, but state
law does not protect the graves or the remains of humans who have been buried in the ground for
more than 125 years. Ohio courts, including the Ohio Supreme Court, have repeatedly found
that corpses/dead bodies cease to be entities that can be protected under Ohio’s vandalism,
desecration and abuse of a corpse statutes because these laws only apply to corpses/dead bodies,
defined as human remains that have been buried in the ground fer less than 125 years, i.e.,

human remains with soft tissue attached. Once the human remains become skeletal, which the



courts somehow determined in the late 1800s to take no more than 125 years, the human remains
are no longer considered corpses/dead bodies and are generally left unprotected by Ohlo’s
vandalism, desecration, and abuse of corpse statutes. Even the grave is left unprotected (“an
excavation ceases to be a grave when the remains originally placed therein have decompased to
such a degree that they no longer meet the definition of a corpse or dead body” [State of Ohio vs.
Glass, 1971)).

Ohio’s laws protecting places of human burial are not strong, especially when compared
to that of other states. You have a big and complex challenge ahead of you. We know this will
not be easy, but if there is anything the Ohio Archacological Council can help you with, just ask.



Report te The Select Committee to Study
The Effeetivaness of Ohio’s Historlcal Prograins and Partnerships

Developing an Abandoned Cemetery and Unmarked Human Burial Ground Preservation
Program

Prepared by tho Ohio Historic Preservation Office
Ohio Historical Society

September 30, 2002

Over the course of five inonths spanning late 200] and early 2002 a Select Committee of the
Ohio House of Representatives conducted 15 hearings, in part, to consider how “to further
enhance the State’s and the OHS’ historical responsibilities.” The Select Committee to Study the
Effectiveness of Ohio’s Historical Programs and Partnerships (Select Committee) issued a report
in March of 2002. In its report, the committee recommended that the Ohio Historio Preservation
Office (OHPO) eddress several issues raised during its hearings, including the preservation of
abandoned cameteries and unmarked human burial grounds.

Abandoned Ceinetery and Unmarked Humun Burial Ground
Preservation Program

The Select Committee recommended that an abandoned cemctery and unmarked human burial
groimd preservation program be developed and implamented for the State of Ohio and that the
Stete Historic Preservation Officer assemble a group of interested stakeholders to assist in the
development of the program, The group of stakeholders consulted to date includes statewide
organizations representing the archaeological, genealogical, historical, and Native American
communities, law enforcement, and other interested parties (please refer to Appendix A for a
complcte list). Others to be consulted include representatives of local and stete government, law
enforcement officials, Ohio Historic Preservation Advisory Board, and relevant Federally
recognized Indian Tribes.

In preparation for a meeting of stakeholders convened at the Ohjo Historical Center on
September 16, 2002, the OHPO prepared and distributed to mvitees a report, Unmarked Haman
Barial Groands: An Overview of State Laws (please refer to Appendix B). This was done, in
part, as a result of testimony during the Select Committec’s hearings that noted that Ohio was
one of few states that does not have a specificaily designed program to protect such places. A
summary of other states’ legislation provides a context for analyzing the situation in Ohio. The
summary also provides a shared knowledge base for the stakeholders’ discussions,

Prior to the Septemnber 16 stakeholders’ meeting, correspondence was sent to a number of
groups and organizations apprising them of the Select Committee’s report and inquiring as to
whether they wished to participate in an effort to address the issues identified therein, Several of
these groups participated in a preliminary telephone survey to identify additional groups and
organizations to be invited. This was followed up in August with an invitation to attend the



September mecting (refer to Appendix C, Meeting Agenda); a copy of the summary of other
states’ legislation was enclosed. The September meeting was designed to establish a working
relationship amnong the stakeholders, to frame the issues, and to suggest some preliminary
approaches for inclusion in this report. 1t is recognized thet additional efforts are necessary to
develop fully a preservation pregram, bet this meeting was a eritical step.

Twenty persons representing 16 organizations plns OHPO support staff attended the September
16" meeting (please seo Appendix A). The meeting wes organized around a series of questions
posed to the stakeholders, first on the issue of abandoned cemeteries, and second on the issue of
unmarked human burial grounda. The list of questions is included in Appendix D. The
participants were also invited to introduce other questions for the group’s consideration. Finally,
participants offered the names of edditional organizations that they felt shonld be asked to
participate or which were likely to have an interest in the issues we discussed.

Abandoned Cemeteries

In order to auginent the background inforination provided for unmarked burials, Ms. Lolita
Guthrie, Ohio Gencalogical Society, and Ms. Katie Karrick, Ohio Cemetery Preservation
Society, provided a brief overview of issues surrounding abandoned or neglected cemeteries in
Ohio. Ms. Guthrie noted the efforts of the Ohio Genealogical Society (OGS) to record Ohio
cemeteries through the publication of a book, which lists 13,000. Since its publicatiou in 1978,
moro than 2,000 cemetenes have been added to this database maintained by the OGS, bringing
the total to over 15,000 of which 6,000 have locations plotted on USGS maps, The OGS
eontinues recording cemeteries on Lost & Forgotten Cemetery Forms, a eopy of which is
appended. Very few of the cemeteries in this database are Native American in origin and many
have no visible markem. Sineo 1995, all active cemeteries must register with the Division of Real
Estate annually. A Cemetery Dispute Resolntion Committee, appointed by the Govemor,

oversees this requirement. All but 300 of the 3,300 registered cemeteries are owned by political
subdivisions,

Ms. Karrick indicated thet most of the eorrespondence received by the Ohio Cemetery
Preservation Society (OCPS) is from people who want to report that a cemetery is negleoted,
abandoned, or endangered by encroaching development. The OCPS’ mission is to locate,

preserve, and bring cemcteries back so that people can enter them to condnct research and learn
more about the history of Ohio.

In addition to the database maintain by the OGS, the Ohio Historio Preservation Office also
maintains several databases that contain cemeteries, These include the Ohio Archaeological
Inventory, the Ohio Historic Inventory, end the National Register of Historic Places. Cemeteries
are just one type of resource entered into these databases, and their numbers are rather small
relative to the size of these databases. Of the 123,956 properties recorded in the archaeological
and historic inventories, only 1,280 or approximately 1%, are cemeteries or sites with burials or
human remains. Of Ohio’s 3,600 National Register listings only 44, or 1.2%, are cemeteries.
This may be explained, in part, by the fact that cemeteries (along with birthplaces and primarily
commemorative properties) ordinarily are not considered eligible for listing on the National



Register of Historic Places. Cemeteries inay qualify for listing if they are integral parts of
historic districts that do meet the eriteria or if they derive their primery significance from

distinctive design features, from age, fromn graves of pereons of transcendent iuportance, or from
association with significant historic events,

Observations made by the participants include;

There is & lack of understanding of who has responsibility for the care of cemeteries.

There is no centralized source of information on abandoned cemeteries available to
developers (note that the OHPO does distribute a fact shest on cemetery preservation, see
Appendix D).

Family cemeteries are often deliberately destroyed.

Several cases of cemeteries lost to development pressures were noted as well as examples of
cemeteries that were savad or moved.

In some cases township trustees do not assume responsibility for abandoned cemeteries under
their jurisdiction. )

The expense of caring for cemeteries is a significant concern fer townships and
municipalities.

A lack of respect was noted for human burials whether or not loeatad in cemeteries.

Adverse possession threatens abandoned cemeteries within or adjacent to private property.
Changing funerary practices include increasing numbers of requests for individuals to be
buried on private property raising issues of care and long term preservation of the site.

Conecrn was expressed over the proliferation of large funerary oorporations and the long
term care of cemeteries owned by them.

Concern was expressed that we fecus not merely on markers and headstones but on the
preservation of human remains at these sites.

Ohio falls short of other states in programs fer abandoned cemeteries. Ohio has 1nany pioneer
and native burials.

1t is critical to know where the abandoned cemeteries are and to have a procedure dealing
with accidental or intentional discovery and disturbance.
Other states’ laws might provide some direction on how to proceed.

Several efforts over the course of many years to inodify existing Ohio law have had little
success.

Several underlying themes emerged fromn the discussions on abandoned cemeteries:

Ohio cemetery laws and the responsibility for maintaining cemeteries are not well
understood, even by the political jurisdictions with the relevant authority and responsibility.
Based upon a review of other states’ legislation, it was felt that an overhaul of Ohio’s
cemetery laws outlining clear lines of authority and protocels for cemetery inaintenance and
preservation as well as discovery and disturbance is needed.

Education was also cited as a necessary element, including the desirability of having a
centralized clearinghouse of information on Ohio’s abandoned cemeteries and their



preservation. The Ohio Gonealogical Society has led the way in developing a datsbase for
Ohio’s 15,000 cemeteries.

¢ It was recognized that financial resources are needed for the maintenance of cemeteries, a
burden shared by 1,300 townships and over 600 municipalities. Financial ineentives for
those who protect abandoned cemeteries on private property and a dedicated source of funds
te implement new legislation were considered important to the group.

 Existing legislation is not enforced consistently across political subdivisions, leading to the
observation that a centralized enforcement authority may be appropriate,

Unmarked Human Burial Grounds

The group next tumed its attention to the preservation of unmarked human burials, fully
realizing that thare are many areas of overlap with the issue of abandoned cemeteries. The
questions listed in Appendix D served as the basis for discussion.

The discussion began with a brief review of Ohio's legislation related to unmarked uman
burials, which inchides a prohibition against desecrating a place of burial or burial marker,
Indian mounds or earthworks, and sites of great historical or archaeological interest, among
others, This prohibition applies to persons, “without privilege to do s0.” The Ohio Reviscd Code
also grants the director of the Ohio Historical Society the authority to determine the disposition
of artifacts and skeletal remains discovered on state lands,

In addition to Ohio law, there is a nexus of Faderal legislation that pertains to unmarked human
burials albeit in a broader context. The National Historic Freservation Act directs Federal
agencies te take into consideration the effects of thefr undertakings on historic properties, which
can and do include historic and archacological sites containing human burials. A set of
procedures codified at 36 CFR 800 outlines the process followed by agencies in considering
historic properties, the hallmarks of which are identification, evaluation, determination of
effects, and where there are advarse effects, a good faith effort to mitigate those effects. A key
element throughout this process is active public participation,

Another federal law that has a direct bearing on this topic is the Native American Grave
Protection and Repatriation Act, commonly referred to as NAGFRA. NAGPRA isa complex
pieec of legislation with full implementing regulations yet te be completed ten years after
becoming law. Two salient elements are of note here, The law requires Federal ageneies to
consult with relevant Federally recognized tribes prior to the disturbance of Indian burials on
Federal land. Second, museums and other educational institutions that receive Federal funds
and have possession of, or control over, human remains, funerary objects, sacred objects, or
objects of cultural patrimony must consult with Federally recognized tribes culturally affiliated
with the subject remains regarding their disposition. It should be noted that Ohio has very little
Jederal land (a participant noted that 95% of Ohio is private property) and that there are no
Federally recognized tribes resident in Ohio,



Finally, Ohio, unlike some other states, does not have a review process whereby the effects of

state undertakings on historic properties are taken into account and whereby the public is
afforded an opportunity to participate in the review process.

Observations made by the participants on this topic include:

e There are major problems with development effecting unmarked burial sites as mnost of it in
Ohio is not federally assisted, hence not subject to review.

NAGPRA has limitations, as it does not apply to State and private land.
The disposition of Native American, but culturally vnidentifiable, human remains is unclear
under NAGPRA

e Each of Ohio’s coroners receives 1 or 2 calls every eouple of years for assistance in dealing
with unmarked skeletal material, some of which is human.

The process Ohio eoroners follow varies on a case by case basis,

Education was identified as a key element in addressing this issue,

Others felt that new legislation is the only solution, and enforeement is critical,

The issue of private property ownership and rights was noted as a related issue.

Urban spraw] is a root cause of the disturbance of unmarked human remains.

Indiana was cited as having a good law that addresses accidental discovary of human remains

and that applies to all archaeological sites, mcluding those on private property. Education is
necessary to pass such legislation.

‘e Some states, such as Indiana, re-cover and avoid human remains accidentally discovered
where possible.

* A register or listing of unmarked human burials was suggested.
[ ]

Incentives are needed for private property ewners that preserve human burial grounds, Some
incentives currently exist but aro underutilized.

* An Chio based committeo (separate from NAGPRA) is needed.

¢ Ohio should consult with other states that have good programs, Indiana, Wisconsin,
Maryland, West Virginia, and North Carolina were mentiened.

* A dedicated source of funds is needed for a preservation program.

¢ Several participants neted the need to consult with additional mterest groups, including the
Parm Bureau, federally recognized tribes, state agencies, the Ohio Home Builders
Association, cemetery associations, African American associations particularly in regards to
Underground Railroed sites, and emateur archaeologists,

¢ Concern was expressed that our efforts should continue and net start over with the inclusion
of additional stakeholders.

* Several participants ncted that it is important to know who iight oppose legislation on this
topie.

» Prior, and unsuceessful, attempts to enact legislation on this topie in Ohio are instructive.

Themes emerging from the discussion on unmarked human burials include:

e Education on this topic is extremely important and necessary for the successful passage of
legislation.



o Existing state and Federal legislation does not adequately address the preservation of
unmarked huinan burials in Ohio. Legislation is necessary to address this issue,
s Ohio should look at several states® legislation and seek legal assistance in drafting legislation.

o The list of stakeholders should be expanded to include those in favor and those that may be
opposed to legislation.

Summary and Recommendations

In conducting the meeting of stakeholders, the OHPO found the ensuing discussion to be thought
provoking and insightful. A munber of issues were raised and suggestions inade which provide
direction in continuing this effort. It would be premature at this stage to suggest a consensus has
been reachad on the development of a preservation program for abandoned eemeteries and
unmarked burial grounds. It was clear from the stakeholders’ discussion, however, that Ohio’s

current legislation does not provide adequate protection or guidanco for the protection of these
resources. ,

Key elements that should be considerod for any proposed legislation include:

¢ An edueation program designed to make the general public aware of the importanco of
preserving places of human burials.

o The devclopment and maintenance of a Geographie Information System- based listing of all
known cemcteries and places of buman burials in Chio.

» Protocols and clear lines of respousibility for the discovery and accidental or intentional
disturbanco of abandonad cemcteries or places of human burials. -

e The establishment of a consultation process to include interested parties regarding the
disturbance and disposition of abandoned cemeteries and places of human burial.

¢ Incentives and/or financial assistance for the preservation of abandoned cemeteries and
places of human burial.

s Appropriate penalties and enforcement.

As was cleartly underscored by the stakeholders, the developmant of a preservation plan for
abandoned cemeteries and unmarked human burial grounds involves dealing with many complex
issues. Different cultural traditions regarding the treatment of the dead need to be considered.
The question of how to accommodate scientific archaeological research needs to be resolved.
Economic and legal issues regarding maintenance, land use, access, and private property rights
must be addressed. In spite of these difficult issues, the stakeholders indicated that, as has been
done in other states, they were prepared to inake an effort to develop such a plan through their
individual educational efforts and their common gual of seeing that legislation is enacted in Ohio
to address the preservation of abandoned cemeteries and human burial grounds.

A key step in developing legislative language is direct consultation with several states identified
by the stakeholders as having good programs. The participants in the September 16 meeting
identified other stakeholders that need to be invited to participate in another meeting, or series of
meetings, to continue this effort.



Another issue that needs to be addressed is the appropriate placement of responsibility for
overseeing the implementation of an abandoned cemetery and unmarked human burial grounds
preservation plan. While expertise in history or archaeology may be necessary to identify and
evaluate the historic significance of places of burial, the vast majority of the state’s 15,000
cemeteries are not historic, In point of fact, most are excluded from consideration for listing in
the National Register of Historic Places. Many of Ohio’s prehistoric burial sites may have
historic significance, but it was clear from some of the stakeholders that other cultural values
were more important to them. It would be appropriate to explore the placement of responsibility
for the oversight of such a program in a state agency with a broader mandate to consider the
variety of social, economic, legal, cultural, scientific, and historic issues and values associated
with abandoned cemeteries and unmarked human burial grounds. It would also be helpful if
LBO/LSC would survey other states with regulator functions in this area to determine budget
appropriations and expenditures.



Testimony for the Ohlo Cemetery Law Task Force Maating
February 21, 2014
Ohlo Chapter of the Aseoclation for Grevestone Studies

Beth Santore, Chalr

I would like to thank the Ohlo Cemetsry Law Task Force for inviting The Ohlo Chapter of the Assoclation for
Gravestone Studles te glve testimony at the Pebruary 21, 2014 meating. The Asecolation for Gravestone
Studles la a 501(c)(3) nonprofit organization whose misslon le te fostsr appreciation of the cultural significence
of gravestones and buriel grounds through thelr study and preservation. The organization was founded In
1977 for the purpose of furthering the study and preservation of gravastones. AGS le an Intemationel
organization with an Interest In gravemerkere of all periods end stylee. Thraugh Its pubilcetions, conferences,
workshops and exhlbits, AGS promataa tha study of grevestones from historical and artistic parspectivee,
expends publio awareness of the significence of histeric grevemarkers, and encourages Indlviduale and greups

to record and preserva graveatonee, At evary opportunlty, AGS cooporetas with groupa that have eimilar
Interests.

State and reglonal cheptere le a falrly new concept for AGS. The first stats chepter wea formed In New
Hempshire In late 2008. Ohio'a state chaptor was startsd by Beth Sentore In September 2010, end wae the
third chapter to be established. There ere currantly eleven chaptere across the country. AGB cheptere
expend public awarenaes and support for the research, preservation end conservation of greve markere and
places of burisl. The maln purpose of state or regional chapters e te werk ae lacal extensions of the notlonal
AGS end to be able te offer meeting and workshep opportunities et the lccal level. Stato chaptere oparete, not
es Independent organizational entities, but ee local (and, In certaln ceses, reglonal) beses from which
members will work to expand interest and mambarship In the AGS.

The Ohio Chaptar'e members are very enthuslastic and optimistic about the Ohlo Cemetery Law Task Force,
and have follewed all updatee about the task force that heve been ehared with the public. Since meny of our
membere work and tslk with AGS members from various states acress the country, we aro woli aware of
stricter, more rebust laws In other statos, and would Iike to ses similar laws, especlelly those around

grevestone preservation, be Impiemented in our state. We would like to see our cometeries have the same
ameunt of pretoction that they do In several other states.

A polling of cur cheptor's memberes show that most aro concemsd primarily with cemetery preservation,
Including procedures end laws that enhenca historic preservation of contsnts, grounde, and monumente. We
would also like to see more lewe around remedies, Including prosecution, to deter vandallsm In our cemetaries.

As previously mentloned, many states have laws that we could use as a guide for Ohlo's cemetsry lawe, If the
task force would llke to he put In contact with representativee who work with the laws in these stetes, our
chapter would be happy to help by providing nemes of peaple we have worked with or know through the
netlonal AGS organization. Some of the ststes and laws we would ke te highlight are listed below:

Indlana

» Definition of “maintenanco of a cemetsry” includes reestting and stralghtoning all monuments, leveling
and seoding the ground, constructing fences whera there are non and repairing exlsting fences,
doetroying and cleaning up detrimental plants, noxlous weeds, and rank vegetation.

* Indlana Ploneer Cemeteries Restoration Project (http:/ www.rootsweb.ancestry. com/~Inpcrp/) holds a

“Cemetery & Burial Registry” database under the DNR and is run by the Indiana Cemetory and Burial
Ground Reglstry Caordinator.,



indlana’s cametery laws Include,,.

e A person may not disturb tha ground within 100 feet of a huriel ground er cemstery fer the purpose of
arecting, altering or rspalring any structurs without have a develnpmental plan approved by the
DHPA.

¢ lllegal to disturb the ground for the purpose of diccovering or removing artifacts, burlel objects, grave
markers or human remains without a plan with DHPA.

¢ Allows for a pereon to be cenvicted under the criminal mischief law if they vandalize e cemetary

e Must heve a permit to probe in a cametery (In search of buried gravostones).

Pennaylivenia

¢ ‘“‘Cemeteries and Graveyards Protected Act” - It Is lllegel te construct e streat, lene, alley, or public
road through a cemetery unlass a future law spacifically ellows for it {this law detes to 1840i)
» Tha following ections ere lilegal: the romovals of e fanes, tomb, monument, gravestone, or fragment.

Vermont

Tha Vermant Searetory of Stote'a office published a dooument In 2010 that aontains an easy to reed
breekdown of the stata'e cemetary laws.

In addition to preservation, many of our chapter's membere expressad a desire for clearer laws around
“ebandoned” cemeteries and their meintenence. Often villages, cities, and townships get into disputes around
who s responsibla for maintsining abandoned cemeteries, and as e result, many of these ebsndoned
cemetories sit neglected. This can enceurege more vandalism and theft et these locations. if the term
“abendoned" ceuid be better deftned In our laws, perhepe we cauld avold thie all too cemmon preblem with

cemeteries acrose tha state. Also, e beiter definition of maintenance echeduies end requirements wouid be
benefiolal.

To summaerizs, the mein Items that the Ohlo Chepter of the Assoclation for Oravestone Stediea wsuld ilke to
see eccomplished by tha Ohlo Cemetory Law Tesk Force are:

Outreach and educetionel progremming for groupe intarested in cemetery preservetion.
Deftnitlon of terminclogy releted to cemeteriss, such as “melntonance®, “abandoned”, ete,
Ohio's equivelent te indiana's “Cemetery & Burial Rsgistry” datebase.

Laws thet requirement cet care end maintenanee In all cemeteries.

Laws which provide consequences and punishments for vendeilzing cemeteries.

Thank you for allowing us this opportunity to speak at your meeting, and pleese fesl free to reach out to me at
any time if you would like further input from our group at elther the state or natienel level.
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Sharon Dean, Director of American indian Relations, Ohlo Historicai Soclety

OHIO CEMETERY LAW TASK FORCE
Established under HB59, 130" General Assembly
February 21, 2014

Committee Members: Danlel Applegate, Stephen George, Honorable Kelth G. Houts, Dr. John N. Low,
Honorabie Cary Noonan, Anne Petit, Patrick Plecininni, Jay Russell, David Snyder, James N. Turner, James

Wright

My name is Sharon Dean and | am the Director of American indian Relations at the Ohlo Historical
Saciety. On behalf of the Historical Soclety, | have been waorking for the past five years to build good
relatlonships with the federally recognized tribes historically connected to Ohlo. Many people have
asked me why this work is so important. After all, there are no contemporary Indian tribes living in on

- federai land In Ohio. Why should we care? It Is true that Ohio does not have any federaily recognized
tribes or tribal lands within the state. In fact, Ohio Is considered a ‘donut hole’ and is surrounded by
states that do have federally recognized tribes within their borders. On a cursory ievel, it can be said
that learning about Native Americans wha lived in Ohlo until the mid-nineteenth century gives us a
much richer understanding of our state and natlon’s history and has long been missing from the record.
But it goes much deeper than that. Even though we don’t have contemporary American indian tribes
living within our state borders, we do have numerous important archaeological and historical sites that
provide evidence as to how the landscape of Ohio, both metaphorically and physlcally, was shaped.
Human remains are buried at many of these sites and are currently in danger; some because of erosion,
others because of looting, but most egreglously because of weak laws that do not protect any graves at

‘abandoned’ cemeteries, burials on private land, or ones that are older than 125 years.

The Qhio Historical Saclety has made this work a priority and has created my posttion so that § can focus
my attention on working with the tribes full time and faciiltate the work others at OHS do with the
tribes. | have been traveling to Oklahoma, where most of the tribes live, to visit, attend ceremonies and
pow wows and to collaborate on various grant projects aimed at the recovery of language and history,

land preservation, educational programming and exhibits, | have gotten to know tribai representatives

OHIO HISTORICAL SOCIETY
American Indian Relations
800 E. 17t Ava., Columbus, Ohio 43211.2497 ph: 614.297.2501 cell: 614-5607.7666
www.ohichistory.org
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quite well and am bullding real trust. We are beginning to discuss some sensitive issues that could not
be approached a few years ago, but that need to be addressed. One of those Issues, of course, Is
NAGPRA (the Native American Graves Protection and Repatriation Act) that allows tribes to request
human remains, funerary and sacred objet;ts to be repatriated. Interestingly, the tribes In Oklahoma do
not want human remains coming to their state for reburial. They would llke to see their ancestors
reburied in Ohio — where they once lived. But they need that place to be secure to prevent future
disturbance or desecration. No one In Ohio can promise that right now and that concerns the tribes. As
Chief Glenna Wallace of the Eastern Shawnee Tribe of Oklahoma eloguently stated In her testimony to
the Ohio Legislative Commission on the Education and Preservation of State History in May of 2010:

“Although Ohio has no federally recognized tribes currently residing in the state, that does not mean
there are no Indigenous tribal Interests In Ohlo. The Eastern Shawnee as well as the other Shawnee
Tribes, Including the Absentee Shawnee and the Shawnee, recognize Ohlo as part of thelr aborlginal and
treaty lands. As such, we are very concerned about our American indian Cuftural sites In Ohlo, Including
the preservation, destruction, or looting of those sites, Even though we were sent to live on reservations
In Okiahoma and Kansas, our ancestors are burled here and connections to the land run deep.”

The current Ohlo law considers the desecration of cemeterles and gravesites a misdemeanor and
trafficking of human remains or abuse of a corpse a 4™ ciass felony at best. That, of course, applies to
both archaeological sites and historic cemeteries, but it truly adversely Impacts the tribes. | have begun
benchmarking other states iaws on abandoned cemeteries and desecration of archaeologlcal and
historical sites to see how strong the laws are elsewhere. There is a website organized by the American
University Washington School of Law entitled “State Burial Laws Project.”
(http://www.wel.american.edu/burlal/ak.cfm) | encourage the Committee to look at it and get some
very useful information. The Project specifically looks at burial protection laws state by state and
examines what the criminal statutes are. it is not totally completed yet, but It Is a good place to start.

For your review, | am attaching a selectlon of state laws from that website.

After my Initlal review of the varlous state statutes, | have to say | was quite disappolnted. It seems that
whiie protections are In place In other states for abandoned cemeteries, archaeological sites and even
for abuse and trafficking of human remains, which Is certalnly stronger than current Ohio laws, the
criminal penaitles for these offenses are still very weak (see attached). The strongest laws and
protections | have seen so far are In Oklahoma where prison sentences and fines can be levied
concurrently for desecratlon of a grave or archaeologlcal site and human remalns. Jall sentences can be

up to 2 years and fines can be up to $100,000. Callfornla also has some strong language and penaities.
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In looking at Ohlo, | think there are a few reasons for our weak burlal laws. The first reason has to do
with simple economics. Citles, townships and municipalitles around our state elther Jon’t have the
resources to preserve cemeterles or they need/want to develop as much land as they can for roads,
businesses or housing developments. Historic cemeteries that don't seem to be used and archaeological
sltes can sometimes be considered ‘In the way.! While federal Section 106 laws can somewhat siow the
construction process and in many cases; protect archaeological and historical sites, It does not apply to
those located on privately owned land or to graves older than 125 years of age,

The second reason for weak laws in Ohio has to do with the lack of a standard definition of terms. For
example, we need to better define what a burial site s, particularly for Native Americans, What kinds of
burial places are covered under the law? We also need to define what ‘abandoned’ cemetery means.
The definition seems to be different for public versus private land. What are considered ‘human
remains’ and who fails under that category? If burials aver 125 years are not protected, what is the
difference in meaning between a corpse and a skeleton and why should that make a difference? Who
has privilege over these sites? On private land, it seems the owners can and do whatever they wish.
What does compliance or non-compliance with the law look like? When is desecration a misdemeanor
and when s it a felony? Defining these and other terms will at least clarify existing laws and highlight
which statutes either need to be strengthened or perhaps rewritten.

One final reason | would argue that Ohio burial laws are weak [s because, as | mentioned earlier, Ohio
does not have any indlan tribes ilving within its borders. Certainly, the weak iaws pertaln to both
historic and archaeological sites. However, the State and many Ohloans belng unaware of Native
American history in this states makes the protection of archaeological sites and burlals older than 125
years less of a priority. This Impacts the tribes and the ability of institutions like the Ohio Historlcal
Soclety to create meaningful partnerships with them.

in recent years, indian tribes and cultural Institutions have recognized that connections to each other
need to be deeper and stronger. For the tribes, a stronger relationship means more access to
collectlons, the ability to use collections to help revitalize their cultural traditions, languages and
historles, and the opportunity to partner on exhibits and educational programs. For cultural
organizations, it is an opportunity to understand thelr collections better, obtain federai grants for
exhibits and collections and land management, and create educational and internship programs for
students interested [n Native American history. There Is aiso the opportunity for tribes and
archaeologists to work together and fill In the knowledge gap and better understand the material they
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excavate, But the relatlonship needs to go beyond just museums and tribes. A stronger connection
between the tribes and the State of Ohia could also provide an opportunity to resolve longstanding
issues llke burlal laws and better preserve our state’s history.

in conclusion, | would recommend to the Committee the following: First, continue benchmarking other
state laws to look for a model that may work for Ohlo. Second, create more standardized definitions of
terms related to burials and archaeological sites to see how current laws could be better enforced or
amended. Finally, | would encourage the Committee to work with the tribes directly and consider them
a stakeholder In the process. There are hundreds of archaeological sites In Ohlo, A Native veice could
create awareness and understanding, create a bridge for tribes to connect ance agaln to Ohlo and finally
help all of us protect and understand our history better. Again, quoting Chief Glenna Wallace:

Native American heritage in Ohio Is extremely important. For the Eastern Shawnee, it Is our history and
a strong part of who we are. For the citizens of Ohlo, Native American heritage Is a significant part of

the state’s rich history. ... Native American heritage can help show the connections between the people
that lived here before and those who live here now.

Thank you allowing me to provide testimony an this Important issue. | would be happy to assist in

further research, if you wish, and answer any questions the Committee Members may have.



Select State Cemetery Laws (from:

California Annotations
Expand All | Collapse All

1. Protection of Burials

a, Acts Prohibited by Law and Subject to Criminal Sanctions

I What Is the criminal labliity for unlawfully excavating human remains or
archaeological resources?

Nabive Americar historie o sacred sfes; iblc Resglies &

. Itisamisdemeanor-to unlawfully and: maliclously excavate; remove; destroy;
injure; ordefdce a Native.American historic; cultural; or sacred slte, Incliding -~
historic.of prehistoric ruins; burial grounds; orany-archaeological evidencefA. =
findiivg of g,lqlm! for. this offense must include’a: Speclﬁé:;ntenkﬁ_thandali;ej the site:.-
or object.in question: This law; applies to both public:and private:land. The.penaity:
for$thls crime Is-a termsof imprisonment not to exceed one'year and/or a fine of up

b EYGVéﬁbn MMaut]uérmissloﬁ, Public Resources 8 5097.5;

S I ls’?as misdemeanor to knowingly, and Wlllﬁ;llly‘excavate; remove; destroy,
Injiire; or defaceany. historicor archaeologjcal site;.or burial ground; situated o |
public lands, without the.express: permjsslon of the pu bllt]agencyf with jurisdiction: -
over the site. Unilke state lands; public Jands include all {ands owned or controlied
by:the state; any city, ceunty; district, authority, or public corporation.

ik, What Is the criminal liabliity for unlawfully seliing or purchasing human remains and
funerary objects?

Obtaining or possessing Native American artifacts, Public Resources B 5097,99
It is a felony ta knowingly and willfully take or possess Native American:

remalns or artifacts from a Native Americari grave. It alsa Is felony to remove
Native American remains or artifacts with the intent to sell or dissect, or to do sa

with mallce or wantonness. «
ik, What Is the criminal liability for unlawfully taking or passessing human remains and
funerary objects?

Native American historic or sacred sites, Public Resources 8 5097.993



" Itis:amisdemeanorto unlawfully and maiiciously excavate; regnovehdestmw?
Injurerordefacea Natlve'AmerlcarrhfstorlqcuItUral,Larsacredette* including.

histaric.or. prehistoric: ruins,gburial grougd’a; ora%archaeo!og[ca t evidence? A
‘ﬁndingof quilty. for thisoffénse. Inclu &3 specif ;:;Integtv vandalize,th sites
or, object‘. frqtiestior. Thisila p estct Botfﬂguﬁllcanq,pﬁvaie j”&,ﬂﬁ'eipe alty‘*
fog this:cqme sa&enn !Ihprisonmentim; & year ndjar afinelofup:

, al ,m[sdemeanomknowmg!’y and. willfully excavate;
injhraﬁ ot deface any histaric QP“archaeological sites, ar burial gjouf d%:
public lands wtmoutth%express}permissfon of the:public: ad?epngwim ju risdi‘cﬂo
,over the: site. tniike: stateslands; public lands: Inciude all fands own&dw

by‘tm statia;a any city, ‘munty, dlstricr authorltr rp rpare

remalhs or*artiféds: ﬁnn\ 2 Natlve Americanrgravep Italsm za felony tar reg
NatlmAmerfcan remalngo amfaclstwim theintenttoseil ordissect; orta
with malice.or wantonnessty .  ShnEide

Iv. What Is the criminal liabllity for unlawfully disturbing human remains and funerary
objects?

NaaveAmencan ﬁlsta arsacred sztar

s It is amisdemeanorto' unlawfixl[y" and, maltc ously exca Vatearemnve, destqroy,
lnj ure; or deface 3 Native Ametjcarr hlstorlc" cultural; ; opsacred. slte includ Ing:
historic;or prehistoric: rulns,, bitirial grounds, or any: archaeologlcat evidence
finding of guiity. fop thisaffé ense: mustinclide;a spmﬂc'lntent tor vandaﬁzamezs:%
ar ob]ectffﬁfquesﬁcn* Thisslaw:applies to Bathtpublic’ahd:private: land:. Tﬁe. penalty%*
for this.crime Is a termt of lmprisonmentnotto a<ceed one yearaud/ora ﬁneof‘upm
to $10,000. : i

V. What is the criminal ifabliity for defacing or destroying historical or archaeciogical
sites?

Muniapaf monuments; Egua_!_ﬁ_ﬁ_z*
Itisa misdemeanor ho wullﬁ:lly injure;. dlsﬂgure, or destroy any monument
work of art; or usefulfornamental improvement; any:shade tree or ormamental

plant. This law applies to private and public spacesy.

Objects of archaeological or historical interest, Penal B 622 Q



It Is a misdemeanor to willfuily injure, disfigure, deface; or destray any object:
or iten of archaeological or historical significance or value: This law: applies to. -
private-and public spaces. . v el A

vl, What Is the criminal liability for unlawfully reproducing historic or archaeological
artifacts?

We are unable to. Jocate information. relevant: ta. this questior; at this tme. .

vil. What Is the criminal llabliity for uniawfully destroying tombs, monuments, or
gravestones?

} anofmemarm s e [ e

Itis a,crime.to destroy;.cut;, mutilate; efface, remove; tear-dawn;, or otherwise
Injure:any- tomb; monument;’ memorial, or ma\rlt(et,?'lq acemetery; aswellasany.
grave;vault, nfchg%crypt,;or any:buiiding, sia.tu‘ary;‘ohomamentatlon«wlttﬂnﬂ the .
cemetery: This aisc inciudes, arly gate; door;: fénce; wall, post; ralilhg,, ar other: -
enclosure:fon the protection of the:cemetery or-any. property. within: the.cemetery..
alsa Is unlaful;to obstruct-or Interfere:with any: person accompanying human
remains.ta a.cemetery or,funeral establishment, or participatingjna
ﬁJneraI/lhtermentservlcé This.crimesls punishable by a term of im pﬂfonment. not:
torexceed oneyears e L

bl MR Y

vill What s the criminal liabllity for unlawfully taking or possessing monuments or
gravestones?

Obtaining or possessing Native Americar artifacts, Public Resources §5007.99."

ItIs a felony-to knowingly and wilfully take or possess Native American - ‘
remains or artifacts from'a Native Amerlcan grave.: = L

ix. What Is the criminal liabliity for destroying or damaging petroglyphs and cave
surfaces?

Caves,Penal 8 623

It Is a misdemeanor to intentionally and knowingly break, crack, carve upon,
paint, write, mark, or otherwise destroy or deface any natural material In any cave:
without the prior written permission of the owner; This offense includes disturbing
or altering any archaeological evidence within the cave: This crime Is punishable by
up to'a year in prison and/or a fine not to exceed $1,000, ‘

X. What specific laws restrict the allenation or use of historic burial places?

Rule against perpetuities and afienation, Health & Safety B 8559



. Property dedicated fora cemetery;cannof be alienated asitd tifle.oruse, |

% What Is the criminal liability for removing or damaging headstones?

a”estrvcﬁan afmmetety ormodizaﬁy oroperty; Penal B 594

I Is écﬂme&ta d&tmy,,cui‘ gnutilate : efﬁzce,a remqve@teardﬁwm or othemise.i
inju;gfany’fombf monument,. {nemor@arfor marker it & cemetery, as well asany
grave; vaul, riche, crypt or any building, statudry, or omamentation withirr th
cemetew. This alsa Includes apy gate door; fence, wijl, pa m{all?ng’»; orother
enclosurafo:r the.protect;onl ofthe cemeterarwauy properi]y within the cemetmr u
als Isjunlawft to-obistruct or interfer wlfhxany persont accompan nghuman .
remains. toa cemefel:y*or funeral establis ment; ar part!clpatrng Irr

‘ ‘ f un!shable by

q exceedione year:

xli. What are the general state criminal laws for abuse of corpse?

Obtalnf‘ g, arpassessfng,ﬁa ; Veiimermn* m&w Pi

It ls azr’elnnmm knowlngl and wlllfullytake_onposses Naﬁv&kmeﬁca aE g
rema%ns’oFartlfactsfmma Native'Americar grave: It alsoi8la. feion{tafremova s
NativetAmerican remaipsiora facte:wth theintept taasellfon c!fssectr ‘tcndo,scr\,&
witprialiceorwantonpessg G

xill, What other general state criminal iaws affect human remalns and burial places?

Meﬁ}ofam:fesﬁnm dead”bodles, egggu;_eﬁi '

It is~a cﬁme to wl(lfu II*;'f and maliciously removéand possesa articl&eoﬁ Value 4
fronv adead humar body? Iftheft’of: the articles wouid be consldered grand. theft; llﬂ
is a felony: If theftof theartfcfeswould?be petty thefE: it is aymisdemeancr. ]

Xiv, What are the general state criminal laws for theft?

Thef Egﬂiil.ﬁﬁﬁﬁ

Any persorr whafeionlousm stea{s“ takes, can'i&s, leads,%,ar cirives away tha,
property of anothef; or ‘wha. fraudulently: appropriates property:or knowing{y
defrauds another ‘of money or property, or ffaudulently obtains credit:is:quilty of
theft: The value of the stolerr propertyvls basecL on the reasonabie and fair marke!:
value. ,

Pawnbmkers or semndﬁand deafers' B_gug]_ﬁ_d@il

Any. person who knowmgly provides false!nformation toa pawnbroker about
his Identity or ownership. of property i arder to sell the property Is guilty of theft,



: Appmpriaﬂaa: of lost property; Penal B 485

* Any person, who finds last property! with kniowledge of theirightful owner but
appropriates.the property for his awn useiwithout first making a. reasonable effort-"
5 "Woﬁtheﬁ:« :

10 find.the awner.and return the lost property s

" Grand theft Is committed wher money; labor. Ormagcorpe el
stoleris worthy more. than $400; when thepropertyyistaken: from: the personoff |
anqt&l]‘er;‘wvyhfenrmep{upggtyis;ascaz%orgljyestock,g Is a,ﬂife\;axrﬁu ;‘ .

okwhen.it

& iﬁgrand,i é1eﬁ:f§ notcommltted,merr the.theft is considered.

. Gemd b"eﬁPUﬂishmet:EenaLM&E

4 : G*fa‘hﬂt:tﬁe&.‘iniroiviﬁgfagi’f‘r?ééfhf is :ﬁéﬁishqbletbyaz temoﬁi‘rﬁéﬁéoﬁménfc;ﬁi& 5
months; 2 years,.ar 3 years: Inall other cases of grand theft; imprisonment. may:

not.exceed 1.year. =

. Petty theft punishment. Penal 490

i ‘;;;ﬁéttwlth(éﬁflse pUh]shaB?é bwa mai(imum: ﬁﬁeéqf,s;f,qod and/onhy" At
imprisonment’not exceeding&monthse . T
XV, What are the general state criminal laws for recelving stolen property?

Receiving stolen property; Penal B 496. | 4
-~ Any berson*whu ‘knowlng[ygbuys dr recelves stolen property or property that
was obtained through:theft or extortion; ar helps conceal, sell, or withhold stolery:
property may be Imprisoned, for a term not to exceed 1 year. Swa p-meet vendors:
and other professlonals deallrig In secondhand merchandise must make reasonable:

inquiries into the property they: receive to ensure it Is being given to them by the:

rightful owner. Failure to do so may result in a term of Imprisonment: not to exceed -
1 year.

xvi. What are the general state criminal laws for unlawful trespass?
Forcible entry, Penal B 603

It Is a misdemeanor to forcibly enter a house; cabin, or other bullding without
consent of the owner and damage or destroy any property of value,

Xvii. What are the general state criminal laws for mischief?



xviil,

See general state criminal laws for damage bo property..
What are the general state criminal laws for damage to property?
l@nda/i‘ém Esnai,&.is&‘

s I an act of‘ 7vandaglsm tu malfdo‘usfy deface with g. fﬁtﬁ
mateﬁal& damage; 6rdestm the:real orpersonal property of'ana
real'prog mm?anda lized befongs.ta any publicentity; it s assum tth;e»vfolabur
had n Gwnefship clalmyto that; property: Actsiresulting’in $400-§10,000 of damége:
cimya posslb%term of Emgﬁsonmenh up torone year: pna‘ to exceed
$10, 000; Acts:resu qu’ﬁ;uﬁﬂ Ooa“ormoreofdamage cany: sible penal
1o exceed $50,000°0F a combination aﬁa@naané aterm of mpﬁsunmenf Acts of
Vandallsmmuiﬁnglp less tHan: $40II of damage are punjshable by & termof
impgsonmeqt‘of*mﬁ morerthan one,yearandfor ai,ﬁneq]ofgugm; $1,000. However
the violator hias been cqnvlcted of vandallsm previous ;the_maxlmumﬂnez
becomes‘ss“ 000; Th e.evlolator alsu mayr be*requi red '
‘damag&d propertv : Sae

It“ lsa misdemeanoz*m possess @ maso ,,,c:lzglass‘drill it rbid&fdﬂ blt‘
g?as& cuﬁer, grfndi”ng’sbone; awl; chi sel,,carbida scribe;. aerosoi inEcontainer;:
tiﬁ’iparkeﬁ or other matking substanca with théslntent: tacummlkyandalfshrg?

i 3 . not toexceed 90

Itfs a crime punfshable by a term of Imprisonmentoféhp.tugne year ta
knowlnglx,vandaﬁzea churchy, synagogue, mosque; temple; bullding oWned.and
occupled by:a religlous: educational Instltution;,omothez placeprimanty used for
religious: servicesora cemetery: If ls;crimesisrcommitted: awa;hat?ﬁrimer with
theﬁpurpose?of intimidating and*-‘detefrmg peoplefram freely exercls ng: them;fi%%:
rellgtorr, the crime; becomes'a fe!onyh . ‘ o o

Desauclzxfan"ofcemetery ormortttaqrpmpeﬂyv Egnal_ﬁ_i%;i

Iﬁ is'a crime tc destroy,. cut, mutilate efrace, remove, teardown; Ol"OthEI'WISE’
Injlire any: tomb; monument, memoriaf, or marker In a cemetery; as wellasfany;
grave;. yault, niche, crypt; or-any:biliding;: statqary, or-ornamentation within: the: -
cemetery. This aisa Includes. any gater door, fence; wall,. post; ralling,.orother
enclosureifor the' protection of the cemetery or any. property withinr the: cemetery. It
alsa is:unlawful torobstructorinterfere with any: person aecompanylng human:
remains ta a cemetery or funeral establishment, or: participating;in-a:
funerai/interment. service. This ctime Is punlshable by a term of imprisonment: not J
to exceed one year..



Affxing graffit} Penal 8 5046

.~ Any person convicted: of vandalism may, be required to complete:communlty:
sex;vicefnot;taex;aect;taomh_cutsa‘ove;:a?'peﬂorf’qp 240.days: The.violator alsa-may: -
be required to keep & specifiedplecerof property free of graffiti.for up ta one year;
Additionat counseling may:be:imposed by the.courf. o . s

| Silbsequantcvnvlcﬂafrof Vafndqllfgw‘, Peng i35947

&

- Apersan Wha has been convicted of vandalisrmmore than.onceand at:|east: |
one:of the previous convictions: resulted In Imprisopment: & conditional: sentence; or
probation? shall. Be:- sentenced ta: imprisonment of not more than oneiyear [ ther .
persor commits the offenseagain.. . =

. Any mlnéz’;c’dmlcfédfvof:‘ possessing adesbucﬁvelnstrumentwith i;he intent to.
commltlvandalismgmay“besergt‘enc;'ed to,community service of not iessithan 24+ .
hours} as weil as counseling. In lleu of community service; the violator may: be

required to keep a specified: piece of ‘property: free.of graffitt for 60“day_s3$:f el

xix. What are the generai state criminal iaws for hate crimes?

A hate crime is any crimjnal act committed in whole ot In part- because of ther
victimls actual or-percelved. disabllity, gender; nationality, race’or ethnicity;. religion; .
sexual orientation;. and/or association with & person: or group. with.one:of moreof
these actualior perceived characteristics. =~ 7 S

Interference: with exercise of civil rights, Penal § 4226

~ No person may threaten by force, threat of force, willful injury, Intimidation,
interference, or oppression: the free exercise or enjoyment of any right preserved
by-the state and federal constitutions and laws: because of an actual.or percelved
characteristic listed in Penal B 422.55: No person may destroy, deface, or damage-
the real or personal property of any person for the purpose of intimidating or-
interfering with the free exercise or enjoyment of any right preserved:in the state
and federal constitutions and. laws. This offense is punishable by up to a year of
imprisonment;, a.$5,000 fine, and/or community service. g

b. Acts Prohibited by Law and Subject to Civil or Administrative Sanctions

How is the excavation of historical and archaeoiogical resources restricted In this
state?

We are unabie to locate information refevant to this question at this time;



l How is the coliection or removal of historical and archaeological resources restricted
in this state?

We are.unable td locate informatior relevant,ta this question at this'time.

il, What specific iaws restrict the allenation or use of historic buriai places?

Ru/e.agafnstpe:mtmﬁes’and a//eqaﬂam' i

. “:z:,;Pmpert\q dedtcateei far g*cemetemcannot‘tﬁﬁfallenatecf astoteoruse

c. Time Limits for Bringing Criminal Action

What time iimits govern the initiation of a criminal action related to the protection of
buriais?

We are unable to locate infolmation relevant to this question at thistime..
d. Time Limits for Bringing Civil Action
What time limits govern the initiation of a civil action related to the protection of
buriais?

We are unable.ta focate Information relevant ta this qestion af this ime;

2. Sanctions
Criminal

What are the generai criminal fines and penaities for misdemeanors and feionies in
the state?

For fines and penaltfes associated with cimes-related taburiaisand historicy
preservation;. seeindividial crimes.explained.above;:.. . e

I, What are the ciass designations for misdemeanors and felonies in the state?
We are' unable to-locate information relevant to this guestion at this time.. - .|

a. Civil or Administrative
What are the civii sanctions reiated to buriai protection in the state?

Penalties for violations of 5097,993(2), Public Resources f 5097.994

~Violations of 85097.993(a) are punishabie by civil penalties i addition ta = -
criminal ones: A fine of up to $50,000 may: be imposed.for eacfrseparate violation:
The court must consider the extent of the damage to the Native American site or
object when assessing the penalty. ' ,,



R What are the administrative sanctions reiated to burial protection in the state?
We are unable to focate Information refevant to this question at this bmer:.

3. Preservation of Bnrials and Compliance Therewith

Laws Related to Preservation of Burlals
What are the time limitetions for bringing a civil action related to the preservation of

burials te court?
We are unable to locate informatior refevant to this quéstion at this time,

i How are future interests in property involving buriais subject to the rule against
perpetuities?

Ru/e aga{nst pemetuities and al/enaﬁa/z. ﬂgg[;h_&_@ﬁey_uﬁg

Dedicatloh of‘ property: tacemetery purposes does hotvlolate the ruia agalnst, *
perpetuitiea due to the unique. needs of burying the dead. - ;

Ii. How can the state exercise eminent domain over a cemetery or historic property?

Em/nentdamamrsgxemmgnr_cgd_e_ﬁiliasf ff_"ﬁ

. The State Public Works Baard may invoke the powerofemlnent domain o
acquire-pjroperty‘ needed by any. state agency for any, state purpose.. Thisdoes not
limit the:rights of the Department of Trahsportation; Department of ! Water:
Resources, State Lands Cornmission; State Reclamation Board, or the: Universlty ofz :
California: to exercise eminent-domain. If the state-legisiature finds: that use of "

eminent domain has been irnproper, all associated contrads are cancelled and
considered: null and void. , N .

o n

iii. How are conservation and preservation easements created |n this state?

Legislative findings and declaration, Civil B 815

The State Leglslature has declared that the preservation of Iand ln its: naturai,
agricultural, historical, forested, or open-space condition: isan Impo:tant public
Interest and thus encourages conservation easements.

Conservation easement, Civil 8 815.3

Only tax-exempt nonprofits with primary missions of preservation, state,
county, and local gavernments, and federally-recognized Californla Native American:
tribes may acquire and hold conservation easements..

Enforcement of easement, Civil B 815.7



 No conservatidn easement'is unenforceable due trlack of privl orfackof |
contracbfénjuncﬁve*reﬁef to: ensuramatﬂde terms of '@ mnsewaﬁoweasement dre
followed.canibe?ordezeci by thescourt: Inj to.ia consewatlon easemen!:m
entitie:the Holder ta recover monetary damages.. e

v, How does the state create authorized rights-of-way through cemetery property?

We are’inable: tor focate Information refevant to-this questiorr at this. imes, .. |
A To what extent are burial grounds and cemeteries open to the public in this state?

We are: unable:td focate information relevant to this question at thisbime... .~~~

vi. How are the transfer of cemetery iots and the disposition of cemetery land
reguiated?

Dlspasrﬁan,, Health 8

Whenever human rematne have ordered removediﬁorma cemetery,, the% ‘

cemeteryﬁauthonty ma) self“or mortgage-areas Whefe‘ noa intermentS:Were made or’
where.al e L

humandr remalns have been removedi -

e, ep:: mortgage; orf\ cemetery ppmﬁy mu sthezconducted fa[dy«
reaso abiepﬁcew‘lu‘ﬁeafélmess and: reasonablenes& of theifrapsactlon mu,
conﬁrrnede%g}esuperlon court of tﬁe county lmwhlch tﬁ“e%land Is locatW

Hecnrdaﬁan"afremavaﬁafh‘gman zemains afety T

A cemetery authonty may ﬁiewlth thezoounty or‘city n. th ch acemetery Is
Iocateg & recordithat all hUman remains: have beer: removed. Oncethe recard i
formally acknowlecfged ltserveS'as: prooff " furtﬁertransach’ons*lnvolving the:
property that all humarn remalnS‘ have been removed /

Reservation of /and mrmausa/eum,

Land:from: acemetecy wherefremains haVe been rernoved may bereserved to
erecta mausoleum forre-lntermentoﬁsome remains.with: the appravat of the:
governing body ‘of the city orcounty wherethecemetery;ls [ocated. ;

Remava/ ‘af dedkatiarr aF cemetery lands, Wﬁ

At’cer all human remalns: have been removed from a cemetery, the dedlcation
asa cemetery may be:removed from the land once it has beer proved in court that
all bodies:have been removed, no more interments have been-made, and that the:
property is.no longer required: for interment purposes..



vil, How will the state reguiate or seil unsuitable or condemned cemetery property?
We are unable to locate information relevant to this questiom at this times.
viil. What is the procedure for abandoning burial grounds or cemetery lots?

Abandanment ofnon-endawment care'cemeteoﬂ Healfi &

Cltlesand countles Ta){ abandon cemeteries}wher& not mo;&tl'LarL 1Q bodies:

have been interred| the: pasts‘ 'years ifthe.cem ery threatens of endangerss
publlf%ealttwnsafew i RR e

/V%Hceafabambnment;‘" salth & S3 38827

60 days aftezr gg&ff"rstff notfce.trr a newspaperoﬁ@eneml circulationiof . -
resoiution to abandon a cemetery expires; the: process of; removing objects and.

structures.on the progerty that tgreaten‘ orendanger pub Ic health or safety
commence., B : :

waddng asmemana/ Hgatn_&safgmmza

Once the abandonment process‘ls complete,,thecemetery is*markecl asa
memorial to.commemorate: thosestlll interred’ and txtletcr the property gaesses m. or

the clty or county: Rl
ix. What is the procedure for remaving or replacing headstones?
We are unable ta locate:information relevant: to this questior at this timei.

X. How will the state preserve historical or archaeological resources threatened by
pubiic construction or pubiic works?

State lands, Public Resources 3 5097

State lands are defined as any land owned by or under the ]urlsdlctlon of the
state or any state: agency.

Submission of plans to parks and recreation departmem; B,Lb_ljg_&ﬁg_ug;gs_ﬁ :

Before the construction of any public project may begin, the state agency

respansible for the project may submit plans indicating the nature, location, and
excavations of the project to the State Department of Parks and Recreation.

Site survey, Public Resources @ 5097.2




Once the Departient of Parks and Recreatlan hasfrecelVed @ project plam.
I’rcmﬂt the:appropriate state’a agency, it may Ipltiate an’archqeologlca’ survey of th
site: Upop completlorfof ther survey, the Department may offén recommendatrons;
td the. state 2 agencyu for pr&aervatibn;, recordkeepl N apd;excavatlon for an
amhaeologlcal, pa!edntnlogtca ,ﬁorhistoml features op; the:lan

A Kstate agJF Qf“‘” yn;nepcing a puhiic: pIOIeCt 2y

suc%r ‘measures as if'deemsinecessary to (eservé,dneeord*an' rmaeeldggcai
paleontc[oglcql orhistoricfeatures: of the:iand after reeelving
of the Department' of P’a ks J

'ﬁl;he*State Leg_slatu : m
preservation*on si:at&i

Na stateagency. car! alten,, trapsfer* reiocate,wo:demoll'sh historical resources:
listed: by tiie Officed Historic Breservation bunot yet omthe s tevregister without:
ﬂrsgg]vlng the;state histaric preservation officer noti‘caoFme«proposed.actlom The:
state historic preservation officer has:30 days after notice ter provide comments; If
the. histodcaLr&soumeisendangeredbbwm& project,.the agency:mustdevelop a.
mitigatjon pian.. The QOffice.of Planning and. Research mediates disputes: beb}?leerr‘
the historic: preservation officerand theiagency; : S

What are the procedures for excavating or removing remains or archaeological

resources on pubiic iands?

State /and-'v: E,Qlis_Bﬁg.umes_ﬁ_S_Qﬂz |

State Iands are deﬁned as any Iand owned by or under the jurlsdlctlon of"thez
state or anyr stat:e agency..

.S'ubm:ssfan afplans to parks ana! mcreabarrdepartment; Eu_h]]g_&eg_qgm&
20971

Befare the construction of any publit:' project may begin, the state agency
respansible for the-projectmay submit plans indicating the nature, location; and:
excavations of the.praject to the State Departmentof Parks and Recreation;



. Site survey; Public Resources 8 5097.2

. QOnce the Department of Parks and Recreation has received a project plans+
from the'appropriate’state agency; itmay initiate an archaeological survey of the.
site; Uponhcomp!etiorroﬁ'the:suNey;f the:Department:may offer recommendations. !
ta the state agency for preservation; recordkeeping; and excavatlb‘nﬁfof'anw
archaeologlcal, paleontological; of historical features onthe:land.. .~

. Preservationror recording of fEatures: puf

. Thest nd fray undertake:
stich measures.as:itzdeems necessary to: preserve or record'any.archaeologlcal,
paleontological, or historic: features of the.land after receiving;the recommendations:

ofu;ﬁ]g%?epart;nept{oﬁ Parks:and,Recreation conceming;the

' The state.agency comrpenclngapubllcprojectonstatgla

el

Impaimment or delay of state construction project, Public Resources 8 5097.4.

. Noarchaeological program conducted by the Department of Parksiand
Recreation shall Impalr, impede; or delay any: state construction project

* Bpendiurs; Public Resources B5097.60

: The;‘StatetLe'glsl'éture;mustapprop;r;iate fundsﬂtd équud/su;ﬁéy@"énd; ;
preservation on state;lgnjds;" = gL R

Inleri‘émncew;MNaa’veAmencanm//gfan}"

5
%

. Even when a public agency occuples:or operates:public property; it-cannot:
interfere with any constitutionally pratected right to free expression‘or exercise of
Native American religlon. If the public property. contains a cemetery, placeof .
worship, ot other sacred site; the publlcagency'cannotécauseirrepasable;damage ~
ta the site, without a clear and'convincing public interest. This:applies to: private:
parties using publiciands: S ,

xil, What are the procedures for excavating or removing remains or archaeciogical
resources on private lands?

Discovery of Native American humarn remains, Public Resources 3 5097.98

After Native American human remains have beer discovered, the most likely.
descendents must be'Immediately notifled. The descendants; then, with: permission:
of the landowner, inspect the site and offer recommendations for how to excavate
and dlspose of the remains and associated buriai artifacts. This process must be:
completed within 48 hours; The landowner must ensure that the remains. are not
damaged or disturbed until the descendents have determined a course of action,
That course of action may Include: removal; preservation, return of the remains to
the descendents; or other culturally appropriate treatment, If descendents cannot



baidentifled, the;landowner must resinter the remains-and assoclated buria} goods
Ifv anappropriate!place thatwill not be disturbed it thexfuttires 48

i v,,/*l&"»' H oo S

xdil., - What are the procedures for discoveries of human remains and artifacts of cultural
significance?

, fter | gren remaips ha sc
descer enl@must belmmediatelﬁg natified: The descendan  thel
ofithe: landawrier; inspect:the site and.offer gecommendatio ifa hawstse :
an&?"d‘fsposéof’ the remalns angd assoclated blrjal artifacts. ‘l}r s‘pmmusmm
corppletedﬁwi&liwﬂhou[s"Th andowneﬁmtzﬁhensur&ﬂj\g ng are:nc
damagedﬁgr distlirbed: Unitil me%&'escendents have determifedia: cnl.%@@%&’cﬂen
ma?coursesor”actioe ‘may Indudea,removal,, preservatlon;; returit:nEjn thelremains: ta
edescendeﬁ& .orother cuiturally appropriate treatmentz. If: descendé%tsfcannot‘
be identified; the. landowner must:fe-inter thererqalng an assaciated’* bijrial good
I anappropriate: place: that will not berdisturbed I theffuture;

i

«&w s

xiv, What are the procedures for the disposition of human remains and funerary
artifacts?

funerary amfacwshallbe?repau'fated. ARG

XV, What are the procedures for the removal and re-interment of human remains from
cemeteries?

Required consent;ﬂeauhiismmuw

Human remalns may; be removed ﬂvnﬁacemetery only wittrther con enﬁoﬁ;«i g
the cemetery authority- and written consent of onesof the: following: thesurvwln%
spouse; survrving chlldren, survalng' parents, or survwlngxsllqllngs?f

Peﬂnission of court; Heajm&_&feuﬂ_mﬁ

If consent cannot ber obtalned In remove human remalnsﬁ'onﬁarcemeteryr

permisslon: from the: superior court"of‘ the counb/ where the cemetery lslomted is
sufficient: ‘ S v :

Naﬁce-'dﬁappllabbn to cuurttivrmr%s:brr,*.

The cemetery authority and personsvremélng consent ta remave remains from
a cemetery must be given notice at least 10 days:before in person or 15 days:
before: by mail an application. is submitted to court ta approve.the removal. -



Evempﬂons Hsalxh&ﬁafemﬁ_z&za

Removal of remalns taranother: plot withln the same cemetery or removal of
remainsfrom 2 plot that is: past dueor unpald does nohreqblrerccnseni:,

?"W%egz mdecedenﬁ hass been Intenemin a cemetery ugderthezausplcee ofz
relignousrcorporatlon or"soclety,?or'c Fi any removal and: re:lnte[mentof remalna
must:be:In accardance: with tharules% regulatlons, and dlsdpllqefo the;religious -
denoml "tlon, soclety**or ci'surdr*., e :

Ii;no Intermentslhave. been made*irr acemetery forz‘years, S
body of the city in which:the.cemetery is Iocatecf may: provlde: ﬁJr the:removal frall
human {emalns from d1e_cemebery S B , o .

Remaval ofremains, e

'(

i*: s ;'r Pl g i
¢ When a crtyof count}r orders the remova[ of human remains;flt must prescrihe

timell’rr;rll‘ts and o&rerreasonablaregulatlons for: condUcting the removalé and rees:
interment.. :

A cemetery authonty maw declare its: lntent; and purpose to remover remains
when so ordered by an ordinance to. remove the:remains. The procedure forsuch a’
declaration- must be voted on by the cemetery authorityfs governing body-and then
approved by.a' ma]ortty vote of H}e lot. hoiders. . : & e

C'antens of dedafaban, Hgmm_&_s_amg i
A declaratlon to remove human remains mustspedfy that remains not’

removed within ten months after the declaration is published will be removed by
the cemetery authority. ' '

Publication, Health & Safety B 7735

A deciaration of intent ta femove human remains must be publlshed ina:
newspaper of general clrculation at least-once a week for two successive months.

Posting of copies, Health & Safety 8 7737

Copies of the declaration must be posted In at least 3 noticeable placesin the
cemetery within 10 days after publication.



Mal/?ng tz;p/atawnem,h ok BT

NCOW of

tl';_:eh declaration must bez ma
hasthe: righto

terment| I any: gloh’affectéd by the gmoVa

e

apt ed!removai of’ re.
Ing‘hef?ofansf person Interred |

An)& relati o@frlend of ardeceder%‘ ; 'ose*remalns*arebeingéremovedtﬁ“orm !
/ Eepr&sem:whe interred:

_remair;s: recdist

AT uestto atteﬂd the removal of‘remains:mustaspeciﬁc
authoritf thename of the pe

oﬁcetoﬁ; ., emrerpainsiwll ilbe
rson requeoting to‘bepresent'

& cemetery authority must provideawrittert
removed and whemthewwlll bere»interred“to any

Requ/remenﬁ oﬁna x&beﬁ:re dfsfnteﬂuen& i

A cemetery\authorlty cannot'remove remains until the person requesting ta be\
present has beerr notified of ﬂre date:of removaL L

Vafunammamruemmm

A relative:or friend may voluntarlly remave and dlsposeof* remalns scheduled
tabedl’slnterred by a cemeterwauthonty i -

Aﬁ‘/‘dam af persan desrnngremaval Mﬂ@m

Before a voluntary removal can occur, the person requestlng the removal must
submiit an affidavit-of consent to. the cemetery authority. If the requester'is nat a:
relative, permissiar of known heirs must be.obtained before removal. :



i The* purchaser/owner ofa plot:orthose havlng asrightof Intermenl;ln a plot
ma)c remove rernalns wlmoutﬂllng any afﬂdavit of consent.

Heirsztcras plot or rlghtof lntermentmawremove; mains without ﬂl ngam
afﬁdavlt of! canserzt.:

Remaval afappuﬂenanms’ feaf

When remalns arevo untarily removed by a frlend.oggfelatlve.
thatfriend orrelaﬁve:alsa rgay remove any monument, headstone ,_
appurtenancse shn ( .

a%ﬂurelafefmveappuﬂenances Hez M

Monuments headstnnes,- and.othen Items that have |

been rernovect withlrt
90 days may be dlsposed of by thecemetery authontya

Remaval and;emtemenz; Hea 5fel

Aftecvnotlce and explration of’ any tlme.limits‘ i:he,cemetery authority ma :
Nremcwe any remains and.re-inter» moserremalns*ln othercemeterles:ln thaState: 3

Re:htennent in aq'zahingcnunty ﬂggmm

Cemeter\;i authorltiec must*transport"and re-lnter removed remains: to a
cemetery in an adjoining. county.

~ Nature of femtennent; Health_&tia&tv_ﬂ_za_ﬂ

Removed remains. must be. re-lnterred ina proper vessel and treated
respectfully.

Dispasttion, Health & Safety 8 7900
Whenever human remains have been ordered removed from a cemetery,. the

cemetery authority may sell or mortgage areas where na interments were made or
where all human remains have been removed.

How does the state regulate the opening and construction of highways through

buriai grounds or cemeteries?

We are unable to locate information refevant to this question at this time.



xvil, How does the state identify, preserve, and control Native American sacred sites?

Remava[‘afhuma:riemafns,, al

. When human: rqma[nsgare drsccwe:ed;outsld’eﬁazce etery, ;. thes rem
’nut beﬁdisturbed Lmﬁt. the coroner of the: cnuntyc imwhic tﬁgqremaim .
discavered determines whether law enfarcement should E@I vo[ved.dt; the:comnem
'&etermine& that the: rerﬂalnstar& not subject to her aumontg andf Eelfewl&s the*f may:
beNaﬁve,Amerfcamx sh&mus‘a cnntadrth ; NativaAm
wlth 24 hout's“ o

. Any agency " museum wﬁ:h collections of Naﬁveﬁmerlcan humagr remaizls 5
and assoclated funerary objects must complete an-inventary that (1) dentifies:. -
gédgraphical location; state culturat affillation, and circumstances of aenqulsﬁtlon : (2)
IIsg:he.ltems that are Identifiable with a-cultural affiflation; and G}nlfst;the.ltemsg .
that are: reasonablrldentiﬁab[awlth a cultural affiliatiors. meagencyc or muset
alsa must summarize: funerary: and*sacrediobje.@s not assoclatec&wn huma
remainsi A California: bﬂ:&snay: request additiohat documentation: fidm the agency
ormuseutha nventun,r mustbe given: tmtha: Repatriatlon"dverslght Commlsslom
wltpin 90 days: of itsscompletiom?[heséfequire ts of. @i‘gseetio mﬁsttbasmet o
regqrdless of an agenq?vzr museumfs obllg,aﬁonﬁundemNAGPB& Ifha Naﬂve: v
Americ@nltems are found i‘rﬁan agenqﬁ or museumjs cailectiors, iﬁmustcertiﬁ suc?z

Irua fetteg %th%Commisc.iop« eagenq&o museurT |

lnvantorsr‘a vided tﬁase*updateqi‘tmm :Commission.

Aitnbe, may requesttharetum of human: remalns and cul!:ural iten:ls by~ ﬁllng 8
written. [equest withy: tﬁe.Repatnation Oversight: Commiésioneand by providing,
evidence that:the: 1tems’“are actually culturallvfafﬁllafed wltl'f*th&tribefmaklhg th&
request: for‘retum’ i

?é‘%*r

Dbb&*ofcnmm/ssfan, ummg -

When thq Commlsslon recelvesa repatriatlon request' ItforWards thesreques1:>
to.the: -agency;or museum and publishes it on its website for 30 days: If the items.-
requested are not-linder dispute and all paperwork is it order; the,agency’or
museurm must return: the itemuwithin-90 days of the, request being publlshm by the
Commisslon. 2 :

Multile repatriation requests; Health & Safety (8016 S
The Commission will notify all partles when multlpléf repatria‘tloﬁ requests’are:

submitted. for the same item, or when a dispute arises betweer a requesting: party:
and the agency or museum. If all relevant criteria. areumet;. the agency or museum:



must return the: requested remains or artifactsi However, inthe eventof a dispute;.
the: Commission: will follow standard mediatiorr practices: If me*partles cannot settlef
ti'lelrdlspulze‘F the Commissian or a certlﬂed,[nedlator will edlate,the dispute.. Tﬁe
Compissiony or mediator reviews ail cdmplaints and evidence submitted by the -
parties.and holdsa medlatiorr sesslon%wlthlp 20 days ofreceipboﬁw responseg&from
each: sld&to:the'oomplal ts: 7 days afterthe sessiorr,. ﬁwamedlatorwlll deliVerher
decision: If the: dispute’canniot be resolved: throligh' mediatiom, ther € C&:Emissjon wil
mnder&ﬂnaldedisAppeals toitHe: CBmmlssiop?sdedslon filed lrt'courb
wlthln* 3&&" ys aﬂe thadecislon Is*made, < :

Repatr%ated Items,may h&glven ta,a, commlttee crgmu
byt their triSLaL ggvernmentsxto“accept tﬁe\item

Anyf ageno; ormuseum that repatrfates an It:em In good faith Is not flable: for
dalms:agalnst it. No actior: maygbe broughtbvthastate or anothe:g entit\@lf thee
ageﬂcy 0;‘ museurmcomplled with the repatriatlon laws‘ :

Re!mqmsﬁmeﬁtafmntml; H alth 8

A Indlan tribe or group may axpress%y rellnqulsh control uvez* an\ahumam
remﬁns or culturai;iitems.‘ : ‘

Medfamsmmnsﬂgamm £

Mediations of repatriatlon disputes may be dosed to thepub : &: protect
Infon'nation necessary for a detennlnatlon QF repatriatlon

ik

Appeal by e/b‘ierpadx ﬂgams_a@mmm,

If a party ina repatriatlon dispute files an appeal the decislon of the &
Commission or mediator is automatically stayed. , "

Repaﬁvab’on Ovelsght Commission; ﬂga_[m_&m_aqg; '
The Repatriation Oversight Commisslon lscomposed of 10 members, 6 from
federally-recognized tribes; 1 from a state agency,. 1.nominated by the University of

California, 1 nominated by the.California Association of Museums, and 1 from a
non-federally-recagnized tribe:

Meetings and duties, Health & Safety 8 8026

The Commissionis duties include the follawing: ordering repatriation of human
remains and cultural items; establishing mediation procedures; administering the



Eﬁﬁge rganagjng a Websiter 2 advisetribes and stats agencies; prepare: ar annual
ref rt""}repﬁ& noncornpllanca:wltff NAGPRA, and: lmposwcivll penalties agalnst

agenc esand musedms. tha%vlolaterepatrlaﬂow requiremen’lzv'

{expeuglses‘l cun'ed duringith' perfo tmancer ofth, -dutie

conséclitive {ms; It the evenk of 3 mgmn repracement, Is: ‘nézhed" ¥
o] s*tit’iffévs tha?,was represented: b?rme*exlﬂn m . ol
.c ‘ :

ny: agency: ormuseum that falls,tcrcompig the:
rnaﬁg:e,ﬁned;myma)grgum of: $20,000‘far each violation. Fact Fin
ass&ssingfthe penaltwfar e#archaeo‘fogicalﬁ historica nd‘ ccmmerr:i eoF ‘the!
Itefreirivolved, the cuituralind spiritual significance of the Item, the damages:
suffered, and the number of violations that*mrred. If tﬁe%gen yjor museum: fa
tapay; the Attoney: General may initiate'a civiF actior i ol fco

Actrons irr gcm falthr to comp wntﬁ NAGPEU’G are» e?empt r“mrn

Re&tﬁdfm a ,rﬂraeafagfcal recoraﬁd»fsc/asum'

: Recordsmf' l}latlve American graves*’ cemeteries, and sacred places arenotr =
required torbe disclosed. Gl el

xvill, How does the state preserve historical fands from surface mining?
We are unable to focate information relevant to this question at this time:

XiX. What are the procedures for the exploration of submerged graves and underwater
sites?

We are unable to locate information relevant to this questior at:this time;. -
XX, How s activity affecting aquatic beds regulated?
We are unable to located information relevant to this questior at this time.

XX What are the procedures for transferring land and property containing historic or
cultural resources?



Transfer of state-owned National Register property,Public Resources 8 5027

. Historical resourcesisted an the National Registor of Historkc Places that s
transferred from the state ta another publlctagency’cannotbédem'oﬂshed‘m
destroyed, ot altered except for purposes of restoration and preservation:. - -

xxil, What misceiianeous iaws exist In this state to preserve human remains, burial piaces,
and funerary objects?

Natural disaster damage to historic property, Public Resources i

] Fliston'cafg‘struf”ctﬂf}ésﬁstédnomthgé federal.or state registars of historic places:
may. nat be demolished.or altered If they sustajir natural disaster damage: except:
for-restoration and preservationy unless the-state historic preservatiom office. < -
approvesjthe d’emqm‘;!on% Local govergme'nisz may seek consuitation with the-histori
preservation office.for restoratiomof damaged properties.” =

xxiil. What public heaith reguiations exist for the removal and buriai of human remains?
Health department permission, Health & Safety 7500 ©

, ;‘N"fohuman |’ir'»emalnscan beremoved fronratérﬁe’téry w'l‘thout'ﬁlfitt'errodn'ééﬁt; ;
from the heaith department with jurisdiction over the: cemetery, The.cemetery from:
which the remains are removed must.keep:a record, of the date'of removal;v‘,name«r '

of deceased, and the plot from which theremalns are removed. .
: Transparﬁng h&man*téfﬁalf;s; Hﬁi‘lh-&ﬁfﬁfili@l Lt : |

: Cemétéﬁ( authoritles must transport human férpdlns: in accordance with
reasonabie ruies and regulations a local board of health may adopt;.

Xxiv. How is environmental impact measured for historic and archeoiogical resources?

Archaeological resources, Public Resources 8 21083.2"

An environmental impact report is required when a project by a state agency
may adversely affect an archaeological resource. If the project will damage a:
unique archaeological resource; reasonabie efforts should be made to preserve the.
resource. If an archaeoiogical resource is not preserved or left undisturbed;.
mitigation measures shouid be taken, including excavation. Unique archaeoiogicai.
resources are those that contain information to answer important sclentific
questlons, have a special qualiity, or are associated with an Important historic event.

a. Activities Affecting Burials which Require State or Local Government
Compliance

What activities affecting burials require state or local government compliance?



We are unable ta focate Informatior relevant to this question althistime:.

b. Regulation by State or Local Government of Non-Governmental Burial-
Related Activities

What state reguiations relate to non-govemmentai burial-related activities?
We are unable t ocate Information relevantta this question ak this ime:

I, What local reguiations relate to non-governmental buriai-reiated activities?

'We are unable:ta locate information relevant ta this questiorakithis tmei. . |

4.  Decision-Making.

Authorities Empowered to Make Decisions Affecting Burials
How Is a cemetery association formed in this state?

anata*cemetenes Healtb.&ia&&ﬂ.&ﬁi

know;ﬁxasaacemetem authorit\@

8 Who has the right to conduct archaeologicai field excavations?

Tﬁe,Commlssion develops cr}teria fbr determining. the slgnlﬂ’cancet or: ‘
archaeological sites and'which sites should. be"preserved orexcavated. The:
Commission-also:develops gujdelines for the: collection of archaeological specimens:.

1. Who has custody rights of discovered human remains?
We are unable ta-locate information refevant to this question at this time:

il Who has the ownership rights of archaeological specimens or objects of cuiturai
significance?

We are unable to locate information refevant to this question at this time..
iv, What rights do nonresidents of the state maintain?

We are unable to locate information refevant ta this question at this time..



V.

What has the authority to enforce criminal or unlawful actions regarding human

remains and cultural resources?

vi.

vil,

ik,

state?

We'are unable ta locate Information relevant: ta this question at this time::
Who has dominion and control of state historic or archaeological resources?
We'are.unable tolocate:nformation relevant to this quiestion at this time:

Who sits on the state historical commission, and how are these members appointed?

‘Yﬁexswtei-iistor‘fcat Resources";Commissrorr conslsts of 9 memberswho arei
appolpted by the governor: Members hold. office for a. term of 4-years. Members arel
eligiblebased; on theit backgroundeln dfsciplinesrllke hlstory and archaeology,
ethnic history, or. folk life.. ; ; ,

Who sits on the state historic preservation board and for how long?
Py Ib!ls Bgﬂ' “[gg ﬂﬁ 5929 ﬁ%:\?%:"f",

executive .secretary of the Siahe HlstoricaL Resources’ Commlsslon.« '

Scope of Authority
What powers and responsibilities are deiegated to cemetery associations in this

Powers of cemetery authority; ﬂeﬂﬁi&a&g&m
Cemetery authorities care. for, control; and manage cemeteries under thelr
authority. Authorities may limit use of property, reguiate markers and monuments,

manage where remains: are interred, and regulate conduct of people In the:
cemetery.

How are cemetery sales records to be kept?
Interment records; Health & Safety B 8330

Records must be kept of every interment, including dates, name and age of
person interred, and the location of the burial plot.-

Ownership records, Health & Safety 8 8331

Records must be kept of all sales and transfers of plots.



il, What power does the state have to acquire or purchase property of historic or
archaeologicai significance?

;{v‘“‘[r

Tﬁeasmte PUbic,WorksBoardfmay acqw[%qn r real rope:ty requiﬁng
pggewaﬂﬁa%nder&*;estate regt‘ster;aghistorfcplaﬁes Tﬁ O;ﬂce.oﬁ)-llsﬁ:
Préservation mayraccept gifts of rea1 property: openter Int agreements\tﬂa., u
regi propertw actzieve the.obj,g cfhlstaﬂ ‘pz'eagw tiOl‘ls

e

3 Officeof ) T may ac hlreareal, pmpeﬂww;ﬁ'khlst ,
archaeologjcal signlﬂcance td protectltffbrrr mmlnenl:destmf;&on orta otherwise:
secure*prgservatiom tfoWever*thezOfﬂc&shouldq‘aﬁempt ta;f hd anoti‘aerquallfi‘ed’
blyerif possible’andifeturnititie:tS-another entity. ancesthe Fronerty: (S preserved

118 How does the state manage park and historical sites?

DeparbﬂeﬂtafPaﬂCS’aﬁd’Rea'EEﬁbﬂ‘ Eynu_ﬁgggmg_ﬁiq_m ,
State parksar& managed by: th&ﬁeparﬁnenf: of Parks and;Recreat!orr.

iv. What are the powers of municipal and county governments regarding park and
historical sites?

Acqwnng pmperty for h&'tanc /andmaf&f ’

County governments. may acquire property for the presewatton oz* :
development of a historic landmark.or recreational. facilities: v

V. How do county and municipai governments oversee cemetery property?
Pub/ic cemeteﬁes*ﬂgalth_&ﬁafem&&lﬁ
Clties, towns;. and counties may. dedlcate publlc property not exceedlng 5

acres as'a cemetery. A survey and: description of the land set-aslde.must be filed
with thecounty:

Management"ofpubﬁ'c cemeteries; Health & Safety B 8130



‘The general management of a public cemetery, includlng burlals and pIots* is:
conducted bytheclty ownlng the cemetery o , .

i

Cauntycemeteﬂes—ueammmr “

A county mayprder the,removal of al gum%remalnsﬁﬁpra metery. lﬁ It:
necessamfor thes lan id & to be:used for: othefpurposesp ﬂ1ercemet5£y lglocated on a‘z..:
site-ofa county. !nstitution for the Indigent: apd slck, and an adequat temadve i

exists for burfal of theflndigentr‘and Slﬁk‘w

. Resa/uﬁan afcauni}? o rdaﬁsupem'm

, A eclaratiorrtcr [emove human remalns f”rom a cemeteryﬁ,requ&esmoticeg
througmpublrcat(on ll};arnewspaper of’generalk clrculatlomand shall: b%rnalled taanyr
known living: helrmanwpemon whose— remaine are Interredl 1the'cemetery.. .

, Voluntafyremava/; Hﬁalﬂr_&_iw Saf i

: Any relatfve of frlend may vo|untanlwremovea decedent{s; remaine i:éjore rhe:;
dabe ﬁxed for removal by the county S g g o Rl D

Remaval andmﬂrtennenrbjemunty, Health afe

, The countw may condUct théremoval*of remalnstnot claimedl"after notice has
been provlded and the timeflimlt Speclﬂed in the;notice,has explred "

Nature af m.mtenneni; : ~ th & \v
Remalns removed from a cemetery by the county must be transported and re--
Interred ima proper vessel and gwerr a permanent Idenhfying mzrrkerb :

. Useo, PfUPEITJ/ after I‘EfﬂOVE/ Health & Safety 6 8005

After all human remalns, have been removed fiom a cemetery the-property
may be used as seen fit by the county.

What are the powers and duties of the state historical commission?

State Historical Resources Commission powers and duties, Public Resources B
5020:4

The State Historical Resources Commission evaluates sites for- the National
Registers of Historic Places, maintains records of historical resources; establishes
criteria for preserving historical resources, develops criteria for rehabilitation of
historic structures, develops policies, makes recommendations. on historic sites, and-
submits an annual report on its activities.



vil. How does the state historicai commission register or inciude historicai property?

& ed[sﬂaﬁonfstata b tdw?'rﬁana‘pa{“&"aﬁ‘ B e

A Thgg,cttmmrsslon* maintalnsa eglsterofhfstorlcal ,
historicals [nte[stkThéCommlsslo[&fssaes:recorn#megdaﬁonsfémheﬂregste] sites: |
maﬁggedeemga‘?lmmrtant hlstorisal resudrt:eseov pﬂintzi of’hi"stori [inte restzthat

'['ﬁ%StatezHlstaﬁ P[ese;vaﬁon Ofﬁcen dete T iqesw,
mstarica[;ma rcesarefelfgib%eforlistlng o the: Nation
oras atstateﬁh storical landmark. The fficer maintains
pfaces:an ,mﬁ:rm‘S’statd agenciemf*ﬁmding“ opportﬁnlties f%f'ﬁ

Cntez(a ccnsldered i‘r: !]sting qslteaorr tha sta Ister
lnclUdekme :sitels assaeiationlthlrﬂsign ﬁcam:evenimirz state t'd"sfol:\ﬁr ; association
wlg@lmportan%plstogl’aﬁgures, whether: itembodlea‘di‘suncﬁ‘\ié“characteﬁstics.%
particulaghistorical era; arwhether it yields important Historicaliinformatiorr.

vii, What are the powers and duties of the state archaeological commission?
StatE.-Ofﬁce’DfHEfUﬂc pmsem ﬁan, U

The: Ofﬁce of Hlstaric Preservatio:r recommends propegﬂes; - ‘ot the «
historic regﬂsfss.-rs,.r administers preseqvation: Incentive pmgm msj. provides informatiors
on presecvation'prcgrams‘, provldes education and. technical assistance;. administers:
grant and loan programs, cooperates with; ethnic and cultiirat organizations;, reviews
impactson historicai resources of publicworks‘ and revlews excavation and salvage§
permits.. ’ o - :

ix. How is the rehabiiitation and preservation of historic property conducted?

State'Hr:étvn‘cﬂ 'Resaurces’Cammflssian-‘dee;saad dutfes;. ﬂJbﬂQ_B&SQHEﬁﬁ ‘

The State: Hlstorical Commissiar develops cnteria forthe rehabilitatlon and‘
preservation of historic property.

X. What specific historic or cultural properties are regulated by the statels historical
commission?

Registration of state landmarks and points of interest; Public Resources 8 5021



~ The.Commission maintains:a regjster of histarical.landmarks and-points of*
historical interest. The Commisslon, issues recommendations.for the registers sites
that are.deemed important: I}istorlcaLresoumes or points of historrcal Interest that\ ‘
warrant‘a slgp identlfying the sitei | Son 0

MV

" The State, Hlstor?g Preseryaﬁon Oﬁ"fcer determlneswhicmstat&o’ v
historical resources are eligible for iisting or the Nationa%*Reglster of Hlstoric:EIaces
or asratstate:histoﬂcal. %andmarkr The.Officer {naintalnsza master'lfsf’oﬁ alt 'hlstoric‘
places and informs stateagencies of fundingopportu nities for s
actlvlﬁee‘a ‘

C.“akfemfaR‘egfsterainstorka/ Resaurres

Criterla considered In IIsting a site on tge state registe:mt' pistorical resourmes
lnclude the sltefs assoclation with significant’events in state history,: itsassociation
witrimportant historic. figures, whether it-embodies distinctive characteristics of a:
particular historical era, or whether itylelds Imporl:ant historical information:

Special Funding Sources

Special Funding for Protection and Preservation of Burials
How is the income from cemetery iand to be used and dispersed in this state?

Proceeds afsa/e; af/and ﬂ_ea]:b_&_ﬁféhﬁ_zagi

Money recelved from the safe ofunused cemetery iand o land where alj
remains haye been removed may: be used for: acquisition of lands and :
improvemenfs for cemetery: purposes; disinterment, removal, and reinterment of
bodies; endowment care of graves and. markers, and cther purposes consfstent
with the objectives of a cemetery authority: B

Use af funds to pay fvrexpense of removai, ]:_!_Im_&__awﬂ_mg

A cemetery assoclatton may use funds inits treasury» to offset the removal of
remains; such as: paying for a reinterment plot;. transportation of remains, removal
or monuments and headstones, and other incidental expenses.

Endowment care fund for cemetery on reinterment: Health & Safety 7927

The cemetery association will set aside adequate funds for the maintenance
and care of the.cemetery to which remains have been moved.

How is a state historic acquisition and preservation fund administered?

California Heritage Fund, Public Resources B 5079.10



il

 The:Califormia Herltage Flind is administered/bythe, Offigé(of Historic
Preservatfon,apcps used.to implement}ﬂstoric presarvaﬁorz aWsiand ay te
I g out: thfs functl . ’

\Al_qli funds recejved forthe: purpqseot’ historic greservation must%e depositedﬁ,_
int%peHeritage:Ehnct Tﬁe:fupcfmawb&dﬁd{ed.lnw separab%qccoun st ]
categ gdbyth*‘ de therelnt *

The istoﬁcpreaewatfon ofﬁca may recelveigra
other ﬁnanclai suppurt from privat& saurces.. -

: Alliﬁmds recerved ﬁ‘om: leases,i renta s, saleﬁ; exchanqes* or. transfers ot“ J'eai
‘propecty, fncludlng 'tnterest' must’beadeposited intdathe. Herltagef Fund

The‘ statahistorlcz presetvaticrr ofﬂce.‘e may pmvide loanéand grants.*fmm the:
Hentage Fund ta'publicagencies ‘and non-proﬁts* engaged in hlstorie preservatlon
eﬁ"ort»; - v

G"ranmz- maximum amoﬂnt; publle Res

/ Grants to publlc agencies: and nonproﬁts mawnotexaeed $1 milﬂorr or 50% of
the cost of the,historic preservation project:. - : :

How are trust funds for the maintenance of cemeteries established and
administered?

We are unable ta-locate information relevant ta this question at this time;:
How are state historic archives maintained?

Information maintained by the Department of Parks and Recreation, Government,. 'k
Code B 6254.10



Records maintained by the state pertalning to archaeologlcal sites are notp_. i
required to be-disclosed. - _ ,

iv. How may the state enter into private contracts for recovering and preserving
historical artifacts?

AUtﬁan?aa’on to cuna'a'ct;

- The,Ofﬁ’cg.zof’Historl%reservat!orL may enter mto contrat;mzw;ﬂ; priva
entitiestor encourageand suppogthistoric resource preservatio

: The;c}fﬁ?:e oﬁHtsboriqPr&senvation may Con’tractWiﬂ'nk rivate entiﬁesfta
0Ut;_|t5'dutiesqin‘ m&ﬂu R : S

V. What funding exists for state historical education efforts?

We are unable:to locate informatior relevant ta this question at this time:
vi. What funding exists for state museumsf scientific services?

We are unable to locate information relevant ta this question at this time: =

a. Special Funding for Public Lands

What speclal funding sources are there for protection and preservation of burials on
public [ands?

Grants sarimpalred‘msourcas' Eunﬂgsm_ﬁ_igm& i

The. Office ofHIstonc Preservation awards grants.to pub|ic agencies and

nonprofits to:improve state historical resources" that have been damaged by natural
events or human activlty1 . _

Archaea/c‘vgiwl resaurces. grant, P _ubJJs&asg_uchiﬁ_s_st_@_"

The Office. of Historic. Preservation may award grants to publlcagendes and

nonprofits for historical preservation and acquisitior: of archaeological resources and:
artifacts.

b, Special Funding for Private Lands
What speclal funding sources are there for protection and preservation of buriais on
private lands?

We are unable to find information relevant to this question at this time.



6.

State Recognition of Constituent Groups

Laws Recognizing or Acknowledging Constituent Groups
What laws are there recognizing or acknowledging constituent groups?

I‘venmn{af/{ia Am&n’can‘mmalns Health & Safety 6 §

& @%ﬁ“@%ﬁ& ////// |
ANy agencar musg&m wi th cnliectio s of NativeAmer%can human rema%na -
agd assoclated, f‘dneraqqobfe’éta' must-complete minvenﬁow&af(imdenﬁﬁw o
geograg%m ocatiors; %@"ﬁltu@afﬁﬂatlon, and*c;rcumstanz of mcqfﬂsi&ong
list the ftems;that areriden able with a;cultural affiiatian; and: (3} fist the items
thatare: reasonablw deggﬂ’a’bf%\*«!ﬁ:a cq [ftiral afﬁifaﬁon‘ Tﬁéagen&g‘
atscz mUStsummar’ﬁze;ﬁmerary and sacred. c-ﬁjemnatassodated«wi‘ d
remains A Califarnia Mbeﬁmay‘requestadditronatdocumentaﬁ" fmgn th&agen ,
on’;museu n‘te ntoryim ugtb&givenbme Repatriatiori Qversight ammiss
withirﬂg da rﬁg pIetioanﬁe: requizemenwof“tms section; must:be
regard[essof’a agenf:y: oggmuseu:gfs obllgations ] derNAGfRN Ifna.Native
American item% re,found.ict amagencg*ormuseumscollecﬁon,. Pustzcertiﬁr_‘s
i a letter to.the; Commlssicnz The ageq%or museuqny is r&sm‘m efc}n updating its
anEntorwanipro dedithos& updatesto the.Commtsslorr.> v

be,may“requ sbthe s af: hul
Wnttent request with theeRepatriation t}versfgfl; i
evidence that'the itemsiare ach:ally-culturali\(afﬂ '
requestfor returm.

Ll

Wher} thaCbmmissiop‘ recejves a repat:riatlon request' |tfo[wards thearequeﬁt
ta the‘agem:v or museurn and: publishes it o lts-website for 30 daysz I’ theiitems.
requested are notunder disputeand alt paperwork is irrorder;. ﬂ'laagencvsf o
museum mustireturn the itenr withinr 90 days of the request being publiShed by tha@
Commission : Thvrat i

b

lelﬁple repamatiorr mquss,

The Commlsslorr wiil notlfys all partles when multiple repatriatlon requ&sts are
submitted. for the samaltemf or when a disputaarlses between' qfrequesting party. .
and the agency or museum. If. all relevant criteria aresmet;, thqagency or:museum:
must:return thesrequested remains or artifacts: However, In the event ofa dispute;,
the Comrnlsslom will follaw standard mediation practices. If; the parties cannot settle:
thelr dispute; the:Commissiorror a certified mediator will medlate.the dlspute The
Commission or mediator reviews; all complaints-and evidence submitted by the:
parties and holds a mediation sesslon within 20 days. of receipt of respanses fronv:
each. side to the complaints. 7 days-after the session, the mediator will dellver her



decision= If the: dispute cannot be: resalved through mediatlon, the Commission will

rendera final declslo;mAppealseto the: Commissionfs decisfon must be: ﬁled,in court:
witﬁm 30 daysaafter e declsion s madE’T’ ~

,,,,,

Yy ag ency:;or museu:w at: repah.'lates
clal ms%gainst:ft NdFaetiony rgaytba brought b
agencyr or musemm compiied.wlm tha repat:ﬁation'

Mediationsofrepatriatiorr disputes may be dosed ta thetpublicsta prom
infornation ﬂecessa : : determination of req:a&lation.

If’a party ina repatriatiorr dispute:ﬁles an appeal the: decfslon oﬁ the:

Commission o medtatoris“automaticaliv'stayed*

Repatrfaﬁan‘aversfgﬁt Cﬁmmlssiam Egg&b_&ﬁgfﬂmﬁ_&gzg

The. Repal:rlation Oversight Commission Is*composed of 10 members* 6 ffom
federally-recognized tribes; 1 from a state: agency: 1 nominated by the University of
Cafifornia;. 1 nominated by the California Assoclation of MUSeums, and 1 from a
non-federally recognized tnbe , : :

| Meeafngsandduaes, ugaun_mmmzﬁ

The Commissionfs. duties include: the following; ordering repatrlation of. human
remains and.cultural items; establishing mediation procedures; administering the:
budget; managing a website; advise tribes and state agencies;. prepare an annual’
report; repart noncompilance with NAGPRA; and impose civil penalties against
agencles and museums that violate repatriation’ requirements.

Compensation, reimbursement; and chairperson; Health & Safety 8 8027



i,

state?

a.

_ Commission members:cannot receive a salary; bit- may be reimbursed.fo
expenseszlne:urred during the: perfbrmanceof thelrdutfes \The: members:

.conshtﬁenqr :
the remainder o th

assessing: thezpenaibf ace:athe archaea oql‘ml,h?stnriul ancf mmmardal: valua [
item:Involved;, the cuitural and spiritual s gnlﬁcanca of the item. m&damagess o
sufferaé and: the«numbemﬁvro%atlons that.occurred: If theragency or museum ?alfg
ta pay; thaAttomey Gerieral maWnltlate aavil acﬁoﬁn ‘cotirt ta: collect the;mone%
Actionsiin good: faith to comply with. NAGPRA are exempt flom a:civll penaltys .

What tribes are recognized by the state?

Are the state-recognized tribes different from the federaliy-recognized tribes in the

Yes? there areman”ma;e tnbes in: Céllfbmra Matata@defal& remgmzem Far ol
camp/efalfst;%‘fsee‘h N 7 : 27 e L S

Enforcement Laws
What laws are there related to enforcement of recognition or acknowiedgment of

constituent groups?

We are ynabie to locate information relevant ta this question at this time.

b. Compliance Laws
What laws are there related to compliance with recognition or acknowiedgment of
constituent groups?

c.

We are unable ta focate information relevant to this question at this time,.

Regulatory Laws



What iaws are there related to reguiation of recognition or acknowledgment of
constituent groups?

We areunable &'/Mtéfhfaﬂnaﬂorr relevant-to. this question at this time.

d. Decision-Making Authorities

What notice and consultation with tribes is required for discoveries of Native
American human remains, burial places, and funerary objects?

fnvesﬂgaﬁans and. heaﬁng.s* pubi

o Tﬁez Commisslorr may'oonductlnvesﬁgatjonsin proposed. st hctlons that: |
max' seVerery’and.irreparably damage:sacred.sites; ﬁllowfnqépubliqhearing,; the:
Commission:may recommend: mitigation: measures ta the agency o seing the
project, IFthetagencyignores the recommendations;. meCom@issfon may request:
thatatne Attorhey: General intervene: with appropriate Iegal actfun to.avold,severe:
and in‘aparabie damage.to NatlveAmer!can sacred sites; 8

%entm? of Native: Ameman remams* H

AnY agenqgor museurmwith collectfons'of Native Ameri”can humarr remai NS
and!associated funerary, objects: must complete an irventory that/(1) identifiess
geodraphical;location; state.cultural affiliation, and. circumstances offacquisition; (2)*:
Ilslameitemsm]at are identifiable.with a culturaj  affiliation;, and.f(%lishwe, ftems.
that are reasonably. identiffable: with' a cultiiral afﬁﬁatlom»The ageficy. or museum: -
also: must:summarizeaﬁmerarv -and sacred; objects noti'assoc!ate&i%ﬁghumaa ol
remafnss A Califomla tribe:may request addttjgnal docﬂmentaberrﬁ;onytﬁe*aggncy‘
or museun:: The%inveﬂtory must be.given tosthe Repatriation: OverslghtCommission'
within 90 days-of; Hs,completion - Thesrequirements of this section must:be: met.
regardless of an agencyror museymfs obligations'under NAGPRA. If no Native::
American items are:found in arragency: or museumis collectiony itmusﬁ‘certify such:’
in a {etter to the Commission.. The;agencv or museum is: responslb!&for updatlng lt:sx
inventory and prov:ded thos& updatesto the: Commission. =

Repab?aban requests lﬂgél!h_&_S.afsML&Qﬁ

A tribe may request the returm of humarn remains and cultural items by filing a'
written request withrthe Repatriation Oversight Commission and by providing:

evidence that the items are;actually culturatly affiliated with the: tribe maklng the:
request for'return.. - , -

‘_ .\‘/’Q

Duties of commission, t € 15

When the Commission recelves a repatriation request it forwards the request
to the agency or museum and publishes it on its website for 30 days. If the items
requested are not under dispute and all paperwork is in order; the agency or



mbsed F?ﬁmusﬁireturn the fte wlth!n Qa’r.[aysofthe reqest being; pub!lshed byj the:
Commlssioms o

4 TheCG mmlssi@n wllfnotlﬁfai partiwwh i‘multip!&f;epa ' at;
submltted forthe:same item,«orwhena dlsgu z,arises;bet@}een are

f media «med’i‘a_ the dlsgu
fss oq or mediatorraﬂewsalicumplaintsrandvevﬁdenca submﬂmj; ‘

A B R

ﬁm Indiaq trim ' r gmtln may exp si
remainsfor cuftural* ltemﬁ Hee

edlationsvof* repatriatrorr diSputesmay:*be closed: to the publtmtﬂ pmtecb“
Informatiomnecessary fom éetenninatloa of"repatriation o

Apma/ bx ezt/?efpaﬂn

If a part*sg In a repatriaﬁon d?spute ﬂfas an appeal the deci’sion ofthe
CommiSsion or mediator Is:automaticalty stayed.@ « :

Repabvaaarr Oversight Cammtssbn,ﬂggl&bﬁﬁa{éﬁ;ﬂ;&ozﬁ




. Thie;Repatriatiorr Oversight-Commission s composed of 10/ members; 6 from |
federally-recognized tribes; 1 from i state:agency, 1 nominated by the.University of
Californla, 1rnomfnated by the Califomla Assocfatlon of:m‘useums* and Lfroma
nortrf"ederally recoga ized tribe, o L

remainsand: culturai items,“ ITe
budget,gnanag?ﬂg aéwebslte* advisamm and state agencies;‘prepare;"aty annua
[eporkrr&por@noncompﬁanc_ with NAGPRA, and impose.c’w penaiti

agenclesanimUSeums th iola£a repatriatlorr requ

€am pensaﬁam reﬁnbumepl; aﬂd cha/msam

Comm ssion members cannot receive»a salary; butmay@ be,resmbursed;fo

e;(penses’lncurred duﬁngme.perfonﬂance.oﬁtheirduﬁesﬁ Themembersel&ct th <
Commissior chalrperson. ; -

Ténns afmi vacandesf |

Membec t:erms are: 3 years and.no member mas& seyve« moratham : :
consecutive,terms i the event'ofa.vacancy, mereptacement Is name¢by thE‘ :
constituencyi thatwas represented by the:exiting membes and. wil onéy se;ve: for
mefremafndef of the exitingprnemberfs term, e :

/%flbfe% mmp#ﬂgﬂﬁi&ﬁaﬁegdm

Apy agencyé ormuseum that faiis ta compl’f with: the: repatriation pmr:edures
may be;fined:a maximum of $20,000 for each violation. Factors considered:ir:..
assessing the penaity are.the archaeological, historical, and . commerdial valuaofthe
item involved, the cultural and spiritual significance of the item, the damages: =~
suffered, and the number of violations-that occurred: If the: agency or museum fails.
ta pay, the Attorney General may inftiate a civit action in'court to collect the money.
Actions;in good. faith ta comply withi NAGPRA are exempt from a civil penalty.

How are Indian sacred sites regulated?

Inventory of sacred places, Public Resources B 5097.96

The Commission may: create.an inventbry of sacred places located on publlic* "'
lands and review existing protections for these sacred places;

Investigations and hearings, Public Resources B 5097,97

The Commission may conduct investigations ihto proposed state actions that.
may severely and Irreparably damage sacred sites, Following a public hearing, the



Cammission may recommend mltigation measurwtmttle agenq& overseemg thei
project: I6the agericy lanores the recommendatioris, the: Cammissiort mayrrequestz v(
tha;t,m%ﬁttomev G‘eneraéj‘ptewene wltﬁ‘approprlatélega! acEIo ; {'a av d 0
and liréparable damage toNative. Anfericariisacréd sites:

L Is there a state Indian Affairs Commission or equivalent?

Yesiit Eicalled the Natve Americam Hentage Commissions.

i How is the state Indian Affairs Commission or equivalent composed?

Cbmpensaﬁaﬁ and EJQ?ERS&?‘ hlicF

The;f:cm& on. ember&are_n ot co i
expenses incur ;w.bl“ezng_ﬂmnghtﬁefrdqi_

[

Smtezand Iocal agepcies*mustcooperata wlth the_
performing itsfc-lput:es.@ s ,

Ihventamafsaaeafp@m&; ublic Re

Th& Cornmnssion may createan invento:y of*sacrecL places Iocatedo public
Iands’and review exisﬁng pmtectionsfor‘these sacred placesz, ‘

Invesagaaons aﬂd heanngS‘ _unu;&@mgs_&sgaz,s_z

The Commlssion may oonduct investfgatfons lnta pmposed state:actionﬁ that .
may-severely’and: irreparably damage sacredsites. Fol!owlng} - public hearing; the:
Commisslon: may.: recommend” mitigatio measures to,the:agency overseelng the:
project. If the. agency ignores the:recommendations; the: Commlsston may. request::
that the Attarney General intervene with appropriate legal action to avold severe:
and irreparable:damage to Native:American sacred sites. :

V. Is there a state Indian cultural heritage commission?



Yes; see the Native American Heritage Commissionaboves, "+ ]

e Special Funding

What speclal funding sources are there for state recognition or acknowiedgment of
constituent groups?

Wélare unable to focate information relevant ta this question; at this timez. .~ 1]



Indlana

Protection of Burials

a. Acts Prohibited by Law and Subject to Criminal Sanctions

L What Is the criminal liability for unlawfully excavating human remains or
archaeological resources?

An 3| pro o plan I&requireéfo[ excavattngggegeqsortwﬁw cklessly, kriowing| ,&z

mtentlonal[ violates.this commits a'Glass:A misafemaano (Hew&vez:* th&offens& st
rifthe persamdistﬂrhshuried. uman: r

commlttln g*‘the%off“ens' ; »

1i. What is the criminai ilability for unlawfully selling or purchasing human remains
and funerary objects?

ICZ 1,4~2L 1.36

’itﬁpossessruﬁ of Iooted property,. aC Cla ss: 0 fel v sever
Cl 5 C felony:if the fafr market costof carrying out a scientific cfleologica}% ; ,
investigatlan ofthe ‘area t@i'tatwas"damage t5 ob afm{hegartifactr buriat obje-:;t Joi
human rem ainsis‘at:least one hundred thousand dauars*(smmooo

ili. What Is the criminal liability for unlawfully taking or possessing human remains
and funerary objects?
Kentucky - http://www.rootsweb.ancestry.com/~kvekg/cemlaws.htm

https://louisvilie.edu/anthropology/faculty-and-staff/diblasi-site/kentucky-revised-
statues-as-they-relate-to.html

OAG 83-265. Liability fc ardesecration of graves mayexist whemyand thathas bean
pr:gyious wbeen: u§e¢ agascemetety:?ﬂ

reusedf*azacemete without‘f rst’removing;and reinterringthe remaing.of.thase
prevnouslv burf’éd ﬁlere,, Thera jsnol labilitvfori

desecration lfthg,gemeteng fs’abagdonechsq*gagpothing gﬂicatesrthere are ggaves:’a




theg{ound ,the persan: Iinthoutnotic%
thatgggves exfst‘ﬁ andxthe,publicl u:longejs recogn zesthala;\d.as:a,cemetm

Michigan

Protection of Buriais

a. Acts Prohibited by Law and Subject to Criminai Sanctions

iR What Is the criminal liability for unlawfully excavating human remains or
archaeological resources?

750.160- |tis a: felony ta: unlawfullv and; willfully. dig up; disinter; z‘emove,orconvey i
awaya human*body(os thesremalns) from: the place Where the body is:interred Q
depositeé%, *ne:cannotmutﬂate;{deface, remove, orcarry awayéazpqrtlumof tite
dead body oF'a person,.unless*required for anﬂembalming:or“ postmortem: - .
examination, and any accessory. befureor after the,factis guilty a as weil, Thepenalty

forvlolatlng thelaw [s notmore than 10 yearyof Imprisonmentl ar by a ﬁnd‘.of"not
mcrethamSS”OOD‘ . . '

Thlsfaw does notprevent representatlves:of scientlﬂc Instltutlonsfrom

dls[nterment‘ofprehistorfc persons for sclentific pu rpcses assumingthey ge{-wnttem
consentform the land they excavate. s ,

httg:[[leglslature.mI.gov[doc.asgx?mci-?SO-160

Minnesota ~http://www.wcl.american.edu/burial/mn.cfm

Protection of Buriais

a. Acts Prohibited by Law and Subject toe Criminai Sanctions

i What is the criminal iiability for unlawfully excavating human remains or
archaeological resources?

§ 138.41 Penaities,

Whoever wilifully removes any histarical or archaeological object belonglng ta
the state is gullty of a gross misdemeanor, -

ii. What is the criminal liability for unlawfully selling or purchasing human remains
and funerary objects?

§ 609.53 Receiving Stolen Property



i nv peesan: whmrecelves, possesses, transfers, buys orconceals an?:yg;giiile;
pfopertyo %zogertyohta ned by rcbbem knmgngar haviné 7e%§antu kr’m’thti
pragert\m_ ulen(oggbtalnedsbm_ﬁ_iaery, is subject.ta the:penzitiesfontheft:

lii. What is the criminal liability for unlawfully taking or possessing human remains
and funerary objects?

t mamremainﬁ /
e o%%f;& To, be*ft!:und gu ¢
ing [ccmmitthe:artf .

iv. What is the criminal liability for unlawfuliy disturbing human remains and
funerary objects?

fdttnd | *;,gparsah.mustintentfonall‘ﬁ wnl(%’fuflicgtan kn wing com
Thfé law applfesta publfaand private cemeteries.

V. What is the criminal {iability for defacing or destroying historical or
archaeological sites?

? f38‘ 4LPenai‘tifes

Whoéver wlllfuily defaces‘ mlures, ordestroys any hisforicai or archaeologicai
object or data belongingita the state; ar willfully interferes with ev;dence or«work on:
any state site orothersite for which a license: has been :ssued Is gu;lty ofa ggoss
misdemeanar, : o :

A

vl What Is the criminal liability for unlawfully reproducing historic or archaeological
artifacts?

 333.42 Counterfeitin 'OrDealIn rin Counte eltstf-‘fwaUnlsﬁédﬁnf T

Minnesota does not have specificlaws relating to unfawful reproductions oF
historic or archaeological artifacts; butthe general counterfeitinglaws pravide that
any person wha knawingly makes, sells, intends to sell counterfeit objects.shall be:



punished bwlmpriscrgmentln thg county]ail for notmore:than,th:ee; months, or by a
ﬂne*ofpot"more,tham$10£¥"“ e ( i

vil., What Is the criminal liabllity for unlawfully destroying tombs, monuments, or
gravestones?

vill. What Is the criminal liability for unlawfully taking or possessing monuments or
gravestones?

'307°08 Damages: llisaai
Pengl ’Authentlcatmn

X ':persowwharemoves‘any tombstone, monﬂmen , ucturesina
prfvatacemetery is guilty: ofa grossmlsdemeanor“T‘ B&fu und gulltyi
intentionally, willfully, and knowingly commit theact. .

iX. What is the criminal liabllity for destroying or damaging petroglyphs and cave
surfaces?

§ 138 41 Penaltfe

Whoever wllh"uily defacestlnjures; ordestroys any hIstorIcal or archaeolugical
object or data belonglng ta the state, or wlllfully interferes with evidence.ar work on:

any state site or other snt&forwhuch a license has been, issu ed ls’ guilty of agross
misdemeanor.” : i , :

X. What Is the criminal liability for removing or damaging headstones?

307.08 Damages; illeqal Molestation of Human Remains; Burigls:

Penalty; Authentication:

A pefﬁon who removes any tombstone; moﬁdment or structure in a publicor
private cemetery is guilty of a gross misdemeanar. To be found guilty, a person must
intentionally, willfully, and knowingly commit the act:

Xi. What are the general state criminal laws for abuse of carpse?

§ 609.502 interference With Dead Body; Reporting



- Apersanin charge of 3 cemetery wha hasknawledge that the body of a
decease persan Interred in ‘the:cemetery has been unfawfully removedshali |
Immednaiely«repartthe occut:er]ca;toﬁlncal |anE.'ﬂfOf énﬁautharitlleS/L andi nfoc/
thene
dlscc:

.

woul‘ﬁ camgmmlse a
complete of theseac

on whmntentionaiiﬁ wlilfullv; andﬁ know |
infdreﬁ.human burials aghymarsburial grounds is gﬁi&fg uf" a felony '

Okiahoma
Unauthorized Removal of Dead Bodies, Qkla. Stat. tit. 21, § 47-1161.

itis a felony to remove the dead body of a human being or any part thereof from
any grave or other place of burial with the intent to sell the remains, dissect the
remains, or out of malice or wantonness. The penaity for this crime may inciude a term
of imprisonment In the State Penitentiary not exceeding five years, or in the county jail
not exceeding one year, or by a fine not exceeding $5,000.00, or by both such fine and
imprisonment.

1. What Is the criminal liability for unlawfuliy selling or purchasing human remains
and funerary objects?

Unlawfulty Purehasing fRecelvfng Dead Bady: Okla ’S, atrtit:
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Penalty and,;Fme, Okla. Stat tit. 21, § 47- 1168 G
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il What is the criminal liability for unlawfully taking or possessing human remains
and funerary objects?
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iil. What is the criminal liability for unlawfully disturbing human remains and
funerary objects?

Dbty to. Repart D:scavered Rema!ns, Okia, /

; lt is a.felony to knowingly disturb orpermlt *hedisturhance of human skeletaL
remains or funerary objects exceptbw} alaw enforcement‘afﬁéen, registered: mortlcian,
a representative of the Office of the:Chief Medical Ef:ammer; a professional
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Pennsylvania: Historical Burial Places Preservation Act (April 29, 1994)

http://www.phmc.state.pa.us/PortaI/Communitles/Cemetery/HiSTORlC_BURIAL_PLACE
S_PRESERVATION_ACT.pdf

This Act defines "Historic burial place" as "A tract of land that has been in existence as a
burial ground for more than 100 years wherein there have been not burials for at least
50 years and wherein there will be no future burials or listed in or eligible for the



National Register of Historic Places as determined by the Pennsylvania Historical and
Museum Commission."

it further states that municipalities may not use eminent domain to take a historic burial
ground for an aiternate use. PHMC approval must be given before a burial ground is
taken for “"public use.” if the buriai ground is taken for public use, then the buriai ground
authority must preserve a record of what was removed. This record must be sent to the
county and PHMC,

Furthermore, this Act aiso stipulates that the foilowing actions are iliegal: the removals
of a fence, tomb, monument, gravestone, or fragment. These actions are legal oniy if
the object(s) is being removed with consent of the owner or descendent and a court
order for the purpose of "repair or replacement, reproduction or preservation and
display in an accredited museum.”

Waest Virginia: http://www.wcl.american.edu/burial/wv.cfm
Protection of Burials

a. Acts Prohibited by Law and Subject to Criminal Sanctions

I.  What s the criminal liability for unlawfully excavating human remains or
archaeologicai resources?
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What is the criminal liabllity for unlawfuily disturbing human remains and

funerary objects?

IC14-21-1-28' : fe
Penalty fi)rdfsturbing hhman remains orgrave markers ‘ C
Sec: 2 ¢ A persan: wgo recklessly, knowlnglv, orintentionallv disturbs humarrremalna
or grave markerswhjie mm.dngi't uncovering; or ;'emnvlng-artifacts'on burial objecw "

4
either: withouta plan appraved by the department under orin violatlorr ofsuch a
plan commltsaClassD felony :

What is the criminal iiability for defacing or destroying historicai or
archaeological sites?

iC14-21-1-27 |
Dutles. when buried human remalns or burial grounds are dlsturbed penalty

Sec.27. (a) A person who disturbs buried human remalns orburial grounds shall do ‘
the foliowing;

(1) Notify the department wnthm two (2) business days of the tlmeof thew
disturbance: -

(2) Treat or rebury the human ;emalns In amanner and place accordlng to I’l.l|ES=4

adopted by the commission or a court order and permit issued by the state
department of health under IC 23-14-57.

(b) A person who recklessly, knowingly, or intentionally violates thls section commits:
a Class A misdemeanor,

iC 14-21-1-28
Penalty for disturbing human remains or grave markers
Sec. 28. A person who recklessly, knowingly, or intentionally disturbs human remains
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Oh - Department of
lO Veterans Services
John R. Kasich, Govemor
Timathy C. Gomell, Director

Assistant Director Jason Dominguez
Ohlo Department of Veteran Services
Ohio Cemetery Law Task Force

Members of the Ohlo Cemetery Law Task Force, thank you for the opportunity to provide testimony on
behalf of the Ohlo Department of Veteran Services. Ohlo has the 6™ largest veterans’ popuiation in the
natlon and currentiy there are approximately 900,000 veterans residing within the state—not Including
their spouses. Without question, the proper burial, recognition and honor of all veterans is of
paramount Importance to our department and our partners at the county level.

The Ohio Department of Veteran Services, ODVS, malntalns the Ohlo Veterans Home Cemetery located
onsite of our Sandusky Veterans Home In Erie County. Our Sandusky Cemetery is proud to be the final
resting place of over 4,000 Ohlo veterans. Any veteran reslding In the state of Ohlo can request a burlal
in the cemetery, and approximately 24 veterans are buried each year. While ODVS staff maintains the
Brounds, we do so in conjunction with federal cemetery standards and federai VA funding. Ohlo has’
only one officlal veterans’ cemetery, we predominantly rely on our County Veteran Service Officers in all
88 counties to provide for burial of neglected and indigent veterans within thelr county.

Ohlo Revised Code sectlon 5901 charges that County Veteran Service Officers shail:
* Provide for the burial of neglected and Indigent veterans.
® Provide for the purchase and maintenance of those piots of ground for deceased veterans and
thelr spouses.

® Care for and properly preserve the portions of cemeteries set apart for the burial of veterans.

County Veteran Service officers are employees of the county and are required to maintain accreditation
by the ODVS. The activitles of every County Veteran Service Office are funded by local inside mliliage
county dollars. ODVS supports the efforts of the service officers and also responds to the questions and
concerns of ail Ohio veterans and thelr family members. Every county has its own unique challenges
and history as it pertains to the burial of veterans. Many private family-run cemeteries have lost
resources and funding over the years causing veterans gravesites to become vandalized or robbed.
Creeks or rivers have eroded cemeteries with veterans’ remains that were buried in the early 1900s.

ODVS does hear from County Veteran Service Officers and family members of deceased veterans, their
frustration with providing funds for piot maintenance without the evidence of proper care of the
cemetery grounds. ODVS also has stories of counties restoring the cemeteries of veterans and seeking
national grants and locai partnerships to cover the costs. The creation of the Ohio Cemetery Law Task
Force has provided a new partnership opportunity we may have overiooked in our brief time as an
agency. ODVS trains County Veteran Service Officers quarterly in many cases, and with appropriate
materiais from the Department of Commerce | believe we could give our county partners the toolis they
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Columbus, Ohio 43215 www.chlovelgov



need to hold private cemetery owners accountable, The Division of Real Estate & Professional Licensing
can only Investigate when they are aware of a potentlal issue, and we are committed to passing along ail
Issues that come to our office relating to veterans cemeteries or veterans piots. The Federal
Department of Veterans Affalrs wlil cover the cost of a new headstone; but we wili always rely on the
local cemetery owner to provide for the care of the piot and surround land. ODVS wiii only be abie to
ensure proper care In partnership with the Department of Commerce.

ODVS Is also proud to share that we partnered with Congressman Tiberl, Congressman Stivers and
Senator Partman to pass the federal “Missing In America Act,” which Is working to bring about proper
burlal for veterans unciaimed remains that have been sitting on shelves In hospitais and funeral homes
awalting dignified burlal. These buriais will be occurring around the state are possible because of our
local dedicated County Veteran Service Officers, veteran service organizations and committed lacai
volunteers. One iast Issue we are aware of Is the act of stolen grave markers for scrap metal across the
state. We at ODVS would ilke to engage in discussion about the potential of Increasing the penalty for
steaiing the grave markers from a veteran’s tombstone.



Ohio Revised Code Provisions for Veteran Burial & Care

5901.16 Application or petition for veterans plot in cemetery.

Upon application In writing by a veterans organization In any municpal corporation or township,
or upon a petition in writing by five or more veterans in any municipal corporation or township
where no veterans organization exists, the veterans service commission of any county shaii
purchase or provide a veterans piot in any cemetery In such county or municipal corporation
where no burlal plot Is provided, for the burlal, removal, and relnterment of the bodies of
neglected and Indigent veterans.

The expense of such purchase shall be flied with and audited by the county auditor, who shali

issue a warrant for it upon the county treasurer, who shall pay such warrant from the generai
fund of the county.

5901.22 Contracts with cemetery associations for purchase
and maintenance of plots.

The board of county commissioners, the board of township trustees, or the legislative authority
of a municipal corporation may enter into contracts with cemetery associations providing for the
purchase and maintenance, In cemeterles within the county, of piots of ground for the burial of
deceased veterans and the deceased spouses of veterans. Any such purchase may be made
elther by cash or by instailment payments. The purchase price and maintenance cost of all such

burial plots shall be pald from the treasury of the county, township, or municipai corporation
contracting for such piots.

5901.24 Burial in cemetery not provided with plot.

If It is deslred to bury the body or cremated remains of any deceased veteran in any cemetery
not having a burial piot as provided by sectlon 5901,22 of the Revised Code, the board of county
commissioners, any board of townshlp trustees, or the legisiative authority of any municipai
corporation in the county in which the cemetery Is situated may purchase a space for the grave
of the veteran or the veteran's cremated remalins, provide for the care of the plot, and pay the
amount of the purchase price and maintenance cost from the funds in the treasury of the county,
township, or municipal corporation.

5901.37 Care of portion of cemetery set apart for burial of
veterans.

In any county having a cemetery or part of It set apart for the buriai of veterans, or contalning a
monument erected to their memory, or containing monuments and memorials erected by private
or public expense to the memory of veterans, the board of county commissioners shall care for
and properly preserve that portion of the cemetery so set apart for the buriai of such veterans,
and shail care for and properly preserve the monuments or memorlals, and the board shall pay
all expenses Incident to such care and preservation from the general fund of the county.



Anne M, Petit

Superintendent

Ohio Department of Commerce

Division of Real Estate & Professional Licensing

February 13, 2014
Dear Ms, Petit,

The Foxfield Preserve nature preserve cemetery opened in the summer of 2008, it was founded by The
Wiiderness Center with the guldance of national leaders in the natural burlal movement, along with a
reguiatory review by former Department of Commerce cemetery Inspector Ted Hornyak. We were
among the first nature preserve cemeterles in the country, and brought recognition to Ohio as the first
nature preserve cemetery In the country to be operated by a nonprofit conservation organization.

At Foxfield Preserve we perform natural burials. Burlals take place In blodegradable contalners, such as
simple pine caskets or burlal shrouds. No embalming, vaults, or metal caskets are used. The goailsto
encourage the body’s natural return to the earth. Most importantly, we are providing famliles across the
state of Ohlo ~ and many from acrass the country = with a simple, respectful and meaningfui burial
aiternative. Our famllles find a great deal of comfort in the thought that thelr buriai will provide many
benefits to the community. in this way they are able to make thelr last act a gift.

As a nature center and land conservancy, The Wilderness Center has a 50-year history of service to our
community. Foxfield Preserve bullds on that proud tradition. At Foxfield Preserve, 43 acres of
abandoned farmland is being restored to a natural state. As a part of The Wilderness Center’s
conservation efforts, Foxfield provides our community with cleaner alr, a cleaner watershed, wildiife
habltat and public walking trails.

Foxfield Preserve Is a nature preserve first. it does not look like a modern cemetery. There are no paved
roads, stone monuments or mowed lawns. Visitors are greeted by tall prairie grasses and wiidflowers,
and a reforested hiliside, While our cemetery s surveyed and plotted as any other cemetery in the state,
famiiles are provided with GPS coordinates to assist in locating a gravesite.

This unlque setting requires a more modest maintenance approach. Healthy growth of our pralrie s
maintained through occaslonal prescribed fire. Natural reforestation Is gulded by naturalists, To the
benefit of all Involved, these malntenance techniques are comparatively low-cost because they simply
asslst natural processes. Our famliles understand and appreclate the sclence-based principles which
govern the management of our cemetery. This fundamental difference should be taken into account by

the Cemetery Law Task Force In considering any aiteration to malntenance standards in our state
laws.



The outlook for the future of natural burial Is bright, and indicates that natural burlal Is here to stay.
Natlonal polls by the AARP reflect that this alternative should be expected to Increase In popularity in
coming years. As leaders In this movement, Foxfield Preserve has been called on to consuit with
organizations In Ohlo and across the natlon to help establish other nature preserve cemeteries. Severai
varlations of the natural burlal cemetery model are being planned In Ohlo.

As a burgeoning market emerges for natural burial, it has brought with It reports of consumers being
misled by reportedly “green” services across the country. We were dismayed to hear of this reported
‘greenwashing,’ and are anxlous to protact Ohlo consumers. We have been working with a natlanal
nonprofit group, the Green Burlal Councll, to establish standards for Independent certification of natural
burial grounds acrass the country. This certification requires the cemetery to operate with a
conservation easement, and estabilshes guldelines advising best practices in land restoration and
management based on the recommendations of an Independent professional In the field of
blology/restoration ecology. Wa encourage the Cemetery Law Task Forca to review the attached draft
of standards under development by the Green Burlal Councli for guidancs, as the emerging natural
burlal market In Ohlo wiil only continue to grow in the future.

We would welcome a visit from any member of this Task Force, and would be pleased to offer youa
tour of our facliity. Thank you for the opportunity to share our concerns, and participate In this process.
We look forward to answering any questions during the meeting on February 21, 2014..

Sincerely,

Sara Brink
Foxfield Preserve Steward
The Wilderness Center



Green Burial Councll | Conservation Burial Ground Standards Review January 7, 2014

The following standards are part of an ongoing review process by the Standards Review
Committee, and have not yet been approved by the Green Burial Council’s Board of Trustees.

Conduct a blological evaluation including baseline Information on existing geology,
hydrology, solls, and topography, and on both existing and potential vegetation and
wildlife. This evaluation must be used by the facllity designers and operators to ensure
that existing site resources are not degraded, and that the potentlal for re-introducing
native specles Is given appropriate consideration in design and planning.

Conduct an assessment (to be done by an independent professional In the fleld of
blology/restoration ecology) that identifles any issues related to endangered specles of
plants/animals, cultural resources, and hydrology.

The land must represent a historic native/natural community of the region elther
through preservation, enhancement or restoration. Cemeterles that are contiguous to
or that provide connectivity to other protected are preferable,

Adherence to the certification requirements at any level (except for hybrids) must be

guaranteed by deed restriction, conservation easement, or other lega lly binding and
irrevocable agreement.

Establish an endowment fund to ensure the long-term maintenance of the land and its
trail system by setting aside at least 10% of ali burlal plot sales,

The facllity, or a designated portion of the facility, must be reserved for burial that does

not require the use of a vault (partial, inverted, or otherwise), a vault lid, concrete box,
slab or partitioned liner.

Be owned by, or operated In conjunction with a government agency or a nonprofit
conservation organization that Is recognized by the internal Revenue Service as a public
charity and in business for at least five years (the “conservation partner”). The
conservatian partner must have legally binding responsibliity for perpetual stewardship

of the land, both in the operational faclilty and In the conservation area(s), and must set
all conservation policies.

Utllize a deed restriction (if operator Is a nonprofit conservation organization that has
been established for at least five years) or a conservation easement that Incorporates
these standards. A conservation easement must also conform to all provisions of the
internal Revenue Code Sectlon 170(h) and provide for public access to and through the
slte, particularly to connect It to adjolning protected open space, to the extent public
use of the property Is compatible with,



Green Burial Council | Conservation Burial Ground Standards Review January 7, 2014

e Adherence to the certification requirements at any level (except for hybrids) must be
guaranteed by deed restriction, conservation easement, or other legally binding and
Irrevocable agreement. Such agreement(s) must run with the land and be enforceable in
perpetuity, equivalent to the force of requirements for perpetual maintenance of
conventional cemeterles. in some instances, the GBC will allow for nonprofit operators

of to utilize cemetery “rules and regulations” as a means of memorializing the GBC
approved protocols/practices.



Name - Rich Finn
Title - Director of Cemeteries, Catholic Diocese of Columbus,

Representing CalAciic:CaMmaterias GEOHId, an organization of small, medium and large Cathoilc
Cemeteries within the six Catholic Diocese In the stats of Ohio.

I would Ilke to thank the Task Force Committee for the opportunity to provide testimony today on behaif of
our organization.

Our Cathoiic faith teaches that the care and burlal of the dead Is a Carporai Work of Mercy. We view our
work in heiping familles and caring for thelr buriai places as more of a ministry rather than the operation of
a business.

Many of our members are invoived with our nationai organization, the Catholic Cemetery Conference,
and have many years of experience in cemetery management.

The state of Ohilo has been progressive in the regulation of cemeteries and the current structure seems to
be working weil. The Cemetery Dispute Resoiution Commission has provided a valuable service to both
consumers and cemelerians.

We have concerns regarding the vandalism and desecration of cemeteries and wish to look at ways to
better deter those that enter our properties with bad intentions.

We offer our experience to the Task Force and hope to be abie to provide Input to the Task Force as your
goais are formed.

Again, thank you for the apportunity.



TESTIMONY OF
TIMOTHY C. LONG
ON BEHALF OF THE
OHIO CEMETERY ASSOCIATION, INC,
BEFORE THE
OHIO CEMETERY LAW TASK FORCE
FEBRUARY 21, 2014



Chairman Petit, Chairman Nconan and members of the Ohio Cemetery Law Task
Force, my name is Timothy C. Long. Since January 1, 2011, I have gserved as Legislative
Agent and attorney for Ohio Cemetery Assoclation, Inc. (“OCA”), a statewide trade
association with all types of Ohio cemeteries comprising ita membership. Prior to that
time, I represented one of the OCA’s constituent entities, the OACS&O, froin 1994
through the end of 2010, when the OACS&O was merged into the newly formed OCA.

In connection with my representation of such cemetery trade associations, I have
authored three legal guidebooks regarding Ohio cemetery law and have particlpated in
every legislativo effort involving cemeterics for the last two decades.

1 am pleased to inform this body thet the legislative effort during such time period
which gave rise to the mest pervasive embellishments to the statutes pertaining to
cemeterics was brought about through the efforts of the cemetery industry itself. Such
effart, which occurred in the lato 1990s, expanded Ohio Reviaed Code 1721211 to
preneed sales of eny typo of cemetery merchandise and services, revised both ORC
1721.21 end 1721211 to require that funds held pursuant to such sectiona bo held in
furmal “Trusts” by qualified “Trustees” and greatly expanded the power and authority of.
the Ohio Cemetery Dispute Resolution Commission (*OCDRC").

I am also pleased to offer our opinion that the vast majority of Ohio cemetery
laws accomplish their intended purposes very well. Ohio cemeteries are regulated where
they need to bo regulated. For instance, the Department of Commerce, Division of Real
Estate, Cemetery Section oversces each cemetery’s required Trust funds. Conversely,
cemeteries all have broad rule making authority and, therefore, are not over regulated and
can appropriately deal with “local” challengcs and characteristics,

Similar to such balance, the Legislature has appropriately differentiated between
cemeterics end funeral homes. Although such entitics share space and responsibility in
the overall “denth industry”, their differences far outnumber their similarities,
Specifioally, most cemcteries are nonprofit establishments while funeral homes are for
prefit businesses. Cemeteries must maintain their grounds in perpetuity, while funeral
homes can and do, on occesion, simply close their deors forever. There are many other
differences upon which the Legislaturc likely focused over time as it centinued to treat
these dissimilar businesses with the requisite degree of specificity.

Additionaily, wo would like to emphasize that frcm the OCA’s perspective, the
OCDRC is working well and is critical. While others here can provide the statistics on
tho number of cases opened and resolved per annum, our members routinely confirm that
both consumers and the cemeteries benefit by the Commission’s more cemetery specific
handling and knowledgo of eny issues than they would via a general consumer protection
vehicle. Specifioally, many matters are closed simply after a third party with industry
knowledge intervenes to explain some facet of the industry and serve es a line of
communication.



While the OCA is generally pleased with the statutory environment within which
its members operate, there are always areas that could be improved. In that regard, we
have participated since Iast fall in efforts to discuss and revise the “Department Bill” and,
subject to agreeing to precise language, support the many initiatives contained therein,

There is also an area where Ohio law pertaining to the death care industry is
lagging behind many other states, The OCA believes that alkaline hydrolysis should be a
sanctioned method of final disposition in Ohio.

Finally, there is one area where the Ohio laws are being unfairly applied to Ohio
cemeteries, Ohio Cemetery salespersons are being wrongfully rated by the Ohio Bureau
of Worker’s Compensation. Specifically, if a cemetery salesperson shows any grave
spaces to customers as part of his or her duties, the Burean rates such person identical to a
cemetery grounds worker. We know of no other industry where the salesperson is rated
identical to a laborer. As you can ses from the attached letter, which provides greater
detail, we have been working on this issus from quite some time. This matter demands a
legislative sohrtion,

I would be pleased to address any questions,



TIMOTHY C. LONG

ATTORNEY AT LAW
458 South Ladlow Alley
Columbus, Ohio 43215
Phoue: (614) 469-1001 ext. 111
( Fax: (614) 621-4097
2 QOY‘I Emalil: tlong@chutegerdeman.com
\"
June 15, 2007
Via Email
Marsha Ryan.
Administrator/CEQO

Ohio Burean of Worker’a Compensation
30'W. Spring Street, Level 29
Columbus, Ohio 43215-2256

Re: Reclassification of Cemetety Salespersons
Dear Administrator/CEQ Ryan:

1 am writing ou behalf of my client, the Ohio Association of Cemetery Superintendents &
Officials (“Association”) to request that you review a.situation which is having a detrimental
impact on Ohio’s cemetery industry and use your discretion asa OBWC Administrator/CEO to
remedy the situation.

The situation started in the fall of 2004 when the Bureau conducted several audits of
cemetery properties (mostly larger properties were audited), Several of the audit reports indicted
deficiencies due to what was claimed as improper reporting of cemctery salespersons.
Specifically, the cemeteties were told that their salespersons must be reparted under Scope 9220
if they show grave spaces as part of their job duties. Scope 9220 is applicable to cemetcry
maintenance personnel and carries a rate approximately ten times greater than that of the scope
traditionally applicable to cemctery salespersons (Scope 8742),

Since the fall of 2004, I have been working through OBWC staff on behalf* of the
Association (mostly with Michael Glass) te come up with a solution to the situation, We have
been told that the Burean strictly adheres to NCCI's National Scopes. As such, we wrote to
NCCI to request that they share their statistical or othet basis for including salespersons in Scope
9220. NCCI responded to your staff that the “showing gravesites” clause was added to Scope
9220 as of January 1, 2002, but that they have no empirical data to support that the addition was
justified from a risk standpoint or any record at all as to why the change was made.



Additionally, the experience of the Association’s members indicates that there
have been practioally no claims by cemnetery salespersons in Ohio, The Assooiation conducted a
survey of not only its members bt of all cemeteries in Ohio known to have sales staffs with
exclusive responsibility to the sales proceas (L.e. one or mcre persons with only sales duties and
no maintenance duties). The survey indicated that over the last five years there were only two
injuries to cemetery salespersons (only one of these involved an injury outside of a buildingl).
This information was shared with the Bureau, was initially responded to favorably and led to a
“feld trip” to a Cincinnati cemetery property to further study the risk (agnin, initial positive
comments and promises only to be followed-up with Jetter of denial).

As you undoubtedly have discovered, several cemeteries appealed the findings of their
respective Audit Reports to the Adjudicating Committee and then appealed to tho
Administrator’s Designec after the Adjudicating Committee blindly followed the languago of
Scope 9220 to uphold the Audit Report. Thereafter, the Administrator’s Designees have been
adhering to the bleck letter of the Scope at issue,

The gravity of this matter dictates that it will not simply disappear at this peint. I have
enclosed several finanoial summaries which were prepared in anticipation of our mecting. Each
summary indicates tha premium difference caused by the revision of Scope 9220 fora particular
cemetery, Please take special note of the Spring Grove Cemetery summary. As yon will see,
Spring Grove's premiums have increased by more than $195,000.00 over thirty months,
Naturally, this has been more than devastating to one of the oldest cemeterias in Ohio.

Throughout tha Bureau's handling of this matter, no one has bothered to look at this
situation logically, In fact, we feel that the anly goal of staff under the previous administration in
dealing with us was to delay our member’s from filing their respective appeals. Obviously, there
are many routes left for my client’s members to pursue. However, we truly believe that this is a
situation that naturally lends itself to an administrative remedy as it was cansed administratively.
We understand that you have the power to avoid all of this by directing that a special exception to
scope 9220 be enacted and look forward to your “fresh look” et this situation. I will look
forward to meeting with you on June 20" to further elaborate on the information provided herein
and explore the prccess to administratively rectify this situation,

Very truly ycurs,

T RA

Timothy C. Long
Ce:  OACS&O Legislative Committee (via email)
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John A Kesizh, Govemor
AndseT. Pyrtes; Diractor:

Cemetery Registration

1. Process -

8. Registration form, list of persons authorized to sell interment rights, for CRCs
endowment trust and maybe preneed merchandise and services trust
b. Fee — twenty-five dollars for one cemetery, forty dollars for two cemeteries, and fifty
dollars for three or more cemeteries; except that no fee shall be required of any
political subdivision
¢. Current registration numbers — total number of cemeteries 3,619
i. Cemetery Associations —282
ii. Religious/Benevolent/Fratemal — 575
iii. Governmental —2,762
iv. Operators ~ 1,646

Ohio Cemetery Dispute Resolution Commission

1. 9 member commission — 7 representing the three types of cemeteries and 2 public members,
that assist in resolving complaints against registered cemeteries using informal techniques of

mediation.
2. Complaint process — currently registered cemeteries only
3. Authority

8. Review financial records (ORC 1721.21 and 1721.211) at renewal or upon proposed
transfer of assets or stock of a cemetery;

b. Refer alleged violations of ORC 1721.19, 1721.20, 1721.21, 1721.211, 4767.02,
4767.03 to county prosecutor;

¢. Refer alleged violations of Consumer Sales Practices Act to Attorney General
d. Minimum Maintenance Guidelines

Modernization of ORC 4767

1. See attached
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Cemetery Minimum Maintenance Guidelines
By The Ohio Cemetery Dispute Resolution Commission

ORC Sectieu 4767.06(H) Adept aud puhlish suggested maiutenauee guidelines fer all cemeteries
registered iu the state of Ohio uuder ORC Chapter 4767

Definitions

©  "Person” maans any corporation, company, partnership, individual or other entity owning or operating a cemetery
for the disposition of humun reains,

e “Cemetery” means any one or a combination of niore than oue of the following: a burial ground for earth

futerments, a mausolenm for crypt entombments, a columbarium for the deposit of cremated remains, a
scattering ground for the spreading of eremated remains,

“Intermeut” means the disposition of human remains by earth burial, entombmont or inurnment.
“Burial Right"” means the right of earth interment.

“Entombment right” means the right of entombment in a mausoleinn.

“Columbarium right” means the right of inurnment in a colinnbarium for creniated remains,

Grounds and Structure

Cut grass onco per month during the growing season,

Trim around markers and/or nionuments threc times a year.

Remove underbrush, leaves, trec scedlings, aud dead trees and flowers.

Remove trash aud funera! flowers oneo a month (artificiai flowers once a year),

Sod or seed graves as necessary within one year of interment.

Foundations for new markers that have been ordered should be set within one calendar year.
Roeds, buildings, structures, and fencing should be maintaimed and repaired as needed.
Cemetery perimeter should be marked.

Management/Maintenance of Rulcs, Regulations, and Records

® Electronic or paper cemetery rccords pertaining to interment, entombment or inurnment right owners aud
interment, entombment or inurnment records indicating the deceased name, place of death, dato and location of
the interment, entombment or murnment should be maintained in the cematery's office. Paper copies of records
required for the verification of interment, entombment or inurnment rights and cemetery interment, entombment
or inurnment records as judiented above should be maintained iu a fireproof contalner within the cemetery office.
If possible duplicate copies of ail cemetery records should be miintained off-site. 1t is permissible to maintain
records in an electronic format so long es the electronic copies are true copies of all the original documents,

® Al graves or lots should be identified by a map that is stored in the office of the cemetery per Obio Revised Code
Section 1721.09,

®  Each lot sbould be pinned and the owner’s name should be recorded.
®  Cemeteries should conduct all interments within seven days of the date of the order unless waived by the next of kin
or other responsible party.
®  Rules regarding flowers and decorations sbould be posted at the cemetery.
®  The vault or any other burial container should be placed at least twelve incbes below grade.
®  The cemetery’s rules and regulations should be provided upon request,
®  Cemetery management contact information should be posted at the main public entrance of the cemetery and at the
onsite offioo, if one exists,
2013
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Chapter 4767: CEMETERY REGISTRATION
4767.01 Cemetery registration definitions.

As used in sections 4767.01 to 4767-08 4767.89 of the Revised Code:

(A) "Cemetery," "interment," "burial right,”" "entombment right," and "columbarium right" have
the same meanings as in section 1721.21 of the Revised Code.

(B) "Political subdivision" means one or more municipal cgrporations, townships, or other

bodies corporate and politic authorized to operate and main emetery under the law of this
state,

ver the division or
tract, or other

4767.02 Registration required - duties'o; ision’s
superintendent - confidentiality, ;

(A) Except as other“w{sé;ovidé divisio?i{é?@/]s‘s%f this s&eé%n, no person, church, religious
society, established fratérrial organizition, or po it ical subdivision of the state shall own, operate,
v e Cémmetery is tegistered pursuant to section 4767.03 of the

e superintendent shall perform all

S

of the folla:

(24) Prescribe the form and content of all applications to be used for registration and renewal of
registration pursuant to section 4767.03 of the Revised Code;



(33) Review applications for registration and issue registration certificates to cemeteries that

meet the qualifications for registration pursuant to sections 4767.03 and 4767.04 of the Revised
Code;

(46) Collect all fees related to the registration and renewal of registration certificates for
cemeteries;

(57) Maintain a written record of each cemetery registered with the division, which shall include
such documentation as required in division (A) of section 4767.04 of the Revised Code. The
record shall be available for inspection by the public and copiesrshall be made available pursuant
to division (B) of section 149.43 of the Revised Code. :

(68) Revoke the registration of any cemetery own : r convicted of a violation of
section 1721.21 or 1721.211 of the Revised Code:imifiedi on receipt of notice of the

(#9) Hire all division personnel necessary to 1m

(8__) Ueahibib-tha-sale-afdba—as
registration certificate to the purch
the dispute resolution commission
certified public accountant showing
required to be deposited
Revised Code have
commission in accoue

.....
--------

ga gt oy
B ma= K at

have the right to

hours.

iew and "~t the busmess recards of re; mtrants durm normal business

(€B) Sections 4767.02 7.04 of the Revised Code do not apply to or affect a family
cemetery or a cemetery in which there have been no interments during the previous twenty-five
calendar years., As used in this division, "family cemetery” means a cemetery containing the
human remains of persons, at least three-fourths of whom have a common ancestor or who are
the spouse or adopted child of that common ancestor.

(D) All information that is obtained by investigators and auditors performing investigations or
conducting inspections, audits, and other inquiries pursuant to division (C)(11)_of this section,
from registrants, complainants, or other persons, and all reports. documents, and other work
products that arise from that information and that are prepared by the investigators, auditors or



other personnel of the department. shall be held in confidence by the superintendent. the

investigators and auditors. and other personnel of the department.
4767.021 Subpoena power.

The Ohio cemetery dispute resolution commission or the superintendent of real estate may
compel, by order or subpoena, the production of any book, paper, or document in relation to any
matter over which the commission or superintendent has jurisdiction and which is the subject of
inquiry and investigation bv the commission or superintendent.  The commission or
superintendent wmavy also compel, by order or subpogna, the attendance of witnesses to testify in
int a hearing held pursuant to section 4767.07 of the Revised Cornd

For such purpose, the commission or superintenden:
courts of common pleas to administer oaths. comp
production of any book, paper, or document. Se
constables. or by certified mail, return recaft

ne same power as judges of
*of witnesses, and comnpel the
y be made by sheriffs or

shall receive, after their appearance before e"@ issifor superinter it, the fees and
mileage prowided for under section 119.094 of the Rt ; X : e dvitnesses travel
itnesses, but the

y T,
\%% G -
‘granted to the commission and’superi
¢ any statement or ré

: and superintvhdent under this section, i
01t Obey anv subpoena. give testimonv, answer
“papers as required by the commission or

case any person fails to:
questions. or produce g

perintendent. ard may order any person to give testimony and
| dduce books, records, or papers, as required by the commission or

Upon the filinghof such order in the office of the clerk of the court of common
(i al of the court, shall issue process of subpoena for the person to
appear before the commission or superi
each day thereafier uhtil the éx:

or papers mentioned in thessibpoena. The i i, , .5
ather orders, in reference to the examination, appearance, and production of books. records, or
apers, as the court directs. If any person so summoned by sub oena fails to obey the subpoen
to give testimony, to answer questions as required or to obey an order of the court, the court. on
motion supported by proof, may order an attachment for eontempt to be issued against the person
charged with disobedience of any order or inj etion issued by the court under this ehapter. If
the person is brought before the eourt by virtue of the attachment, and if upon a hearine the

disobedience appears, the court may order the offender to be committed and kept in close

custody.




4767.03 Applying for registration,
(A)

(1) The owner or the person responsible for the operation and maintenance of a cemetery shall
apply to the division of real estate in the department of commerce to register the cemetery on
forms prescribed by the division. With the application, the applicant shall submit the
documentation required in division (A) of section 4767.04 of the Revised Code and a registration
fee of twenty-five dollars for one cemetery, forty dollars for two cemeteries, and fifty-five
dollars for three er-mere to nine cemeteries, and seventy detlars for ten or more cemeteries
except that no fee shall be required of any political subdivisigt

(2) The director of commerce, by rule adopted in acce gicy, With Chapter 119. of the Revised
Code may reduce the amount of the registration fag “redui section in any year if the

e the amount specified by
g Ohio cemetery dispute

e pald according 1 k. the number of
gr that division. If the director has
ctor may later raise it up to the

amounts specified in division (A)(l) of
the total amount of funds the fe is gen ating a _j’v:;sduc:e apiount is insufficient for the
division of real estate:; cemetemr* dxsg}éjf resofuﬁ;p commission to carry out their

powers and duties und"f

lication form@ documentation, and, if required, registration
estate shall issue a**cemﬁ%ate of reglstratlon to the applicant. The
emi‘i”cafh@ ina conspm\%us place on the premses of the cemetery for

renewal fee shall be thesa the initial registration fees prescribed in division (A) of this
section. The registration of & cemetery operated and maintained by a political subdivision shall
not expire unless the political subdivision ceases to operate and maintain the cemetery. A
political subdivision operating and maintaining a cemetery is not required to renew or update the
registration of that cemetery unless there is a change in the information required under division
(A) of section 4767.04 of the Revised Code or unless additional land is acquired to increase the
size of the cemetery.

(D) The Division shall impose upon any cemetery that fails to file a complete renewal on or
before the_thirtieth day of September a penalty of five dollars for each and every day the




cemetery remains delinquent in submitting the annual renewal. The penalty incurred shall be no

more than three hundred dollars and the Superintendent or Commission may abate all or part of

the penalty for good cause shown. A failure to renew may result in an investigation pursuant to

section 4767.08 of the Revised Code.

(BE) All registration and renewal fees collected pursuant to this section shall be paid into the
state treasury to the credit of the division of real estate in the department of commerce to be used
by the division to carry out its powers and duties under this chapter and by the Ohio cemetery
dispute resolution commission created by section 4767.05 of the Revised Code.

4767.031 Registration of persons engaged to sell intermexd rghts.

(A) The owner or the person responsible for the operat h cemetery required to register
under section 4767.03 of the Revised Code sha : i

IR

the Revised Code, a list of the names an ‘ir%"ence addresses of 4 sons employed or
. . e v

otherwise engaged by the cemetery to sell inte N

constitutes the registration of these pgrsons to sell i Srment; b

contractor to sell interment rights fup Bee

independent contractor with the divis

same independent contractor.

Pan independent

Gt te shall sponsor and register the
‘Gemetery may sponsor and register the

Semetery required to register
; de the"division with a revised list of the
Jdyed or otheFwise engaged by the cemetery to
mrter immediately following the date of the
sting salesperson or the commencement of

under section 4767.9
names and residence
sell interment right

(1) The name of the cemete

(2) The street address, city, village, or township, and county where the cemetery is located, and
the mailing address if different from the street address;

(3) The name and address of the person who owns the cemetery:

(4) The name and address of the person responsible for the operation and maintenance of the
cemetery;



(5) A copy of the mest-reeent-annual report financial statement for the previous fiscal vear of the
cemetery if required by the division of real estate pursuant to section 1721.211 of the Revised

Code or if required by the Ohio cemetery dispute resolution commission, If the cemetery is
owned by a cemetery company or association, a copy of the annual-repert financial statement for
the previous fiscal year of all of the assets and investments of the endowment care trust of the

company or association as prepared pursuant to section 1721.21 of the Revised Code shall be
submitted to the divisions;

6) A copy of the cemetery’s current rules and regulations in either written or electronic format.

A ¢

_ _ , ot sections 1721,
or 1721 211 of the Revxsed Code Such cemetery need grily brmt revised frust ag eements or
proof o bonding with the cemetery’s next annusl rene

(B) If any of the information required in divis
owner or the person responsible for the opers
written notification of the change to the divis
provided, however, that the owner or other persor
of the cemctery need only subm Zre.
renewal,

e cemetery shall submit
change occurring
L and maintenance

(C) In addition to satisfying the requu'“ o visthps (A) and (B) of this section, if
a political subdivision intends to acquire -:iclmoné?’”land to ase the size of an exxstmg
cemetery that it is opemmgm&mmmm or intends: ’?ﬁ* lew cemetery, its governing
body shall notify tha' digfismn at f@é{t thirty*a: ysbe fore the i

registration of the emﬁmi - cemeter;;,e

(2) Four members shall b S
cemetery association and sh
Cemetery Association.

(3) Two members shall be employed in a management position by a cemetery that is owned or operated
bya rehglous fratemal or benevolent socxety and shall be selected from a list of four names submitted by




(4) Two members, at least one of whom shall be at least sixty-five years of age, shall be representatives of
the public with no financial interest in the death care industry.

Each member of the commission, except for the two members who represent the public, shall, at the time
of appointment, have had a minimum of five consecutive years of experience in the active administration
and management of a cemetery in this state,

(B) Within ninety days after the effective date of this section, the governor shall make initial
appointments to the commission. Of the initial appointments, two shall be for terms ending one year after
the effective date of this section, two shall be for terms ending two years after that date, two shall be for
terms ending three years after that date, and three shall be for tgims/ending four years after that date.
Thereafter, terms of office shall be for four years, with each ndmg on the same day of the same
month as did the term that it succeeds. Each member shall s, from the date of appointment until

the end of the term for which the member was appointeday ilvbe filled in the manner provided
for original appointments, with each appointee, othe the public, being appointed
from a list of two names submitted to the govern tion that was required to
nominate candidates for initial appointment to acant. Any member

predecessor was appointed shall hold office for the rem
office subsequent to the expiration date. uf*th\%member's te
until a penod of saﬂfy ninety days has elapvy gt

: vear in that office. The commission shall meet at least
| byt the chmrperson, or by the vxce-chmrperson when

(3) Summon witnesses;
(4) Compel the production of Soks, papers, records, and other forms of evidence;

(5) Fix the time and place for hearing any matter related to compliance with sections 1721.19, 1721.20,
1721.21, 1721.211, 4735.02, and 4767.02, 4767.03 and 4767.09 of the Revised Code.

The chairperson shall designate three members of the commission to serve on the crematory review board
in accordance with section 4717.03 of the Revised Code for such time as the chairperson finds
appropriate. Members designated to serve on the crematory review board shall perform all functions



necessary to carry out the duties of the board as described in section 4717.03 of the Revised Code.
Members who serve on the crematory review board shall receive no compensation for such service.

(D) Before entering upon the duties of office, each member of the commission shall take the oath
pursuant to section 3.22 of the Revised Code. The governor may remove any member for misconduct,
neglect of duty, incapacity, or malfeasance in accordance with section 3.04 of the Revised Code.

(E) Members of the commission shall receive no compensation but shall be reimbursed for their actual
and necessary expenses incurred in the performance of their duties as members of the commission,

(F) The division of real estate in the department of commerce shalls
space, staff services, and other technical assistance required by
pursuant to sections 4767.05 to 4767.08 of the Revised Cod

Wide the commission with meeting
mmission in carrying out its duties

4767.06 Duties of commission.

chniques of mediation, conciliation, and
involved in a complaint to be given prompt notice of

(5) Advising all

complaint, or who are the subject of a complaint, of any
recommendations o

£t made by the commission with respect to the complaint;

(6) Requesting the party “wili¢ has filed a complaint or is the subject of a complaint, and is
affected by recommendations of the commission made with respect to the complaint, to notify
the commission within a time specified by the commission of any action the party has taken in
response to the commission's recommendations;

(7) Conducting nonpublic hearings and maintaining commission proceedings and records as
confidential, notwithstanding sections 121.22 and 149.43 of the Revised Code when the
commission determines that the nature of the complaints merits that action;



(8) Determining the method to be used in serving notices as required by section 4767.07 of the
Revised Code.

(9) Conducting audits of the financial records of a cemetery to ensure compliance with sections

1721.21 and 1721.211 of the Revised Code:

(10) Establishing procedures for registrations and renewals;

(B) Publicize information concerning the existence and duties of the commission and the
procedure for filing complaints pursuant to section 4767.07 of the Revised Code;

(C) Conduct hearings on complaints pursuant to section ¢ / of the Revised Code;
(D) Submit at least annually by the thirty-first
activities of the immediately preceding calendd

r and the majority and
minority leaders of the senate and house of

’»; shall indicate the total

the Revised Code; the total number of complam
number of referrals made to prosec ting attorneys, i

(E) Review, at least once each year, all. & vtxons%ﬁken by thec secutmg attorneys, the attorney
general, and the real estate. commission m,;;esponse‘?bz refe made to them by the cemetery
dispute resolution commws;on"““n; by the’ stgpenntendenf*‘mi the “d#Vision of real estate in the
department of commerce, The coxﬁussmn shall i “q}xﬁfe in th&ér;port required in dmsmn (D) of
this section informationie egarding ‘th% nature

and the status or dispositi % ofie

105 as ar& 1 ecessar}‘m admmiktenng and enforcing sections 4767.05 to
e Re v1sed dee, includingy the rendering of all advice necessary under
nto (1T ﬁﬁ secuon 4767.02 of the Revised Code;

that wo::?d transfer substantially all of the management rights,
; gire an audit of the cemetery's funds on deposit under sections
1721.21 and 1721. the Rﬁm ed Code;; and formulate an agreed plan pursuant to which the
buyer and the seller of th cemetety will cause those funds to be properly funded;

(H) Adopt and publish suggested maintenance guidelines for all cemeteries registered in the state
of Chio under Chapter 4767. of the Revised Code.

4767.07 Complaints.

(A) Any person may file a complaint regarding the activity, practice, policy, or procedure of, or
regarding an alleged violation of section 1721.19, 1721.20, 1721.21, 1721.211, 4735. 02, 4767.09 or
4767.02 of the Revised Code by, any person operating or maintaining a cemetery registered pursuant to

section 4767.03 of the Revised Code or that should be registered pursuant to section 4767.02 of the
Revised Code that adversely affects or may adversely affect the interest of an owner or family member of

9



the owner of a cemetery lot or burial, entombment, or columbarium right, All complaints shall be in

writing and submitted to the division of real estate in the department of commerce on forms provided by
the division,

(B) With respect to complaints filed pursuant to division (A) of this section, the division of real estate
shall do all of the following:

(1) Acknowledge receipt of the complaint by sending written notice to the person who filed the complaint
not more than twenty days after receipt of the complaint;

(2) Send written notice of the complaint within seven days
responsible for the operation and maintenance of the cemes

eceipt of the complaint to the person

(3) Before taking further action, allow the owne A
maintenance of the cemetery that is the subject fplaint thi terthe date the division sends
notice of the complaint to respond to the division v

(C) The cemetery dispute resolution co
of this section within one hundred eig
the complaint.

¢ to division (A)
tl by the parties to

'7 of the Revised Code and with
he investigated alleged violations of sections
§7.02, 4767.09 and 4767.03 of the Revised
division of real estate in the department of
as occurre \the commission or superintendent shall do all

good cause shown, sh:
1721.19, 1

(2) Request the prosécﬁ:

ey of the county in which the alleged violation occurred to
initiate such proceedings

C appropriate.

(B) If, as a result of an investigation, the commission or the superintendent believes that a person
has violated Chapter 1345. of the Revised Code, the commission or superintendent shall report
the findings to the attorney general.

(C) The commission, at any time, may dismiss a complaint if it determines there is not good
cause shown for the complaint. If the commission dismisses a complaint, it shall notify the
person who filed the complaint within twenty days of reaching its decision and identify the
reason why the complaint was dismissed.

10



ewdeaee— If= as a result of an mvestlgatlon or aﬁer a heanng held pursuant to 4767 07 the

commission or the superintendent finds a violation of section 4767.09 of the Revised Code, an

advisory letter shall be issued. If a cemetery is advised of a second violation within nine
consecutive months, the cemetery shall be fined $100. Each additional violation found within the
nine consecutive months shall result in a fine of $100. For purposes of this section, multiple
complaints concerning maintenance within the same te n_dawspericd shall constitute a single
violation. All fines colleated pursuant to this section shalli be eredited to the ce netery grant
program, created in the state treasury under section 4767.] ¢ Revised Code.

4767.09 Maintenance and record keeping

The owner or person responsible for the.d
reasonable maintenance of the cemetery prope:
ounds and columbariums in the cemeter
topographic limitations, and contract

y_shall provide
wins, scattering
he cemetery.

(B} In determining whether the ov
cemetery provides reasonable mainten
may consider:

(1) the size
(2) thetype o

maintenance of the owner or person
gred cemetery:

or_more similarly situated cemeteries; in
 is similarly situated, the division shall consider the
ographv, and financial resources:

ines:

f the Revised Code related to cemeterv maintenance;

ines previously issued pursuant to section 4767.08(D)) of the

e
iwle

registered cemetery shall not reclude the exercise of lawful rights by the owner of an intermen

inurnment, or entombment right, or by the decedent’s immediate family or other heirs. in
accordance with the rules and regulations of the cemetery or other agreement of the cemetery

authority.

(D) In the case of a cemetery dedicated as a nature preserve, reasonable maintenance by the

owner or person responsible for the operation of the registered cemetery shall be in accordance
with the rules and regulations of the cemetery and/or the master plan governing the cemetery.

11




Electronic or paper cemetery records pertaining to interment. entombment or inurnment right

owners and interment, entombment or inurnment records indicating the deceased name, place of

death, date and location of the interment, entombment or inurnment shall be maintained in the

cemetery's office. Records may be maintained in an electronic format so long as the electronic
copies are true copies of all the original documents.

4767.10 Statement

Eveg cemetery shall mclude a statement i in the cemetegy s rules and regglatlons that contams th

When the division has information that the own ble for the operation of a
i the cemetery to determine
emetery has ceased
ery. the division

’ . T recewer or
ee shall order the tmstee or trustees

ibutions in accordance with this

the cemetery’s current status. If the divisit
operation and a municipality or township has o
may apply to the appropriate court of. .ommon le :
trustee. The order appointing the te Npor
of the endowment care trust of the
section.

The receiver shall be compensited by
cemetery as ndmate

hle for the one ration of the
ation

the ‘owner or’
I)msmn\% cords T : e::so ;

cents of each fee collectedﬁ'_ (a bunal penmt by the division shall be credlted to the cemetery
grant fund, The Division shall use it in advancing grants to registered cemeteries, except for for-
profit cemeteries, to defray the costs of the maintenance of the cemetery or the training of
cemetery personnel in the maintenance and operation of cemeteries. Such grants shall be made
according to rules established by the commission under the procedures of Chapter 119. Of the
Revised Code. No more than eighty percent shall be paid out of that fiscal year’s appropriation
made for the purpose of the cemetery grant fund.

(B) The director of commerce, by rule adopted in accordance with Chapter 119. of the Revised
Code. may increase the amount of total grants paid out in any one fiscal year if the director

12



determines that the total amount of funds generated exceeds the amount of funds the division

needs to ¢ out its powers and duties under this section. If the director has increased the total
grants paid out in a fiscal year under division (A) of this section, the director may later lower it
down to the amount specified in division (A) of this section if. in any_vear, the directo
determines that the total amount of total grants paid out at the increased amount depletes the

amount of funds the division needs to carry out its powers and duties under this chapter.

(C) For the purposes of this section “maintenance” means the care of a cemetery and of the lots,

aves, crypts. niches. mausoleums, memorials, and markers therein, outside of the reasonable
maintenance standard set forth in section 4767.09 of the Revi sed Code to include but not limited
to: (a) the cutting, trimming and removal of trees: (b rewaf L, . water lines roads fences
and buildings: and (c) payment of expenses pecessary for/miniaining necessary records of lot

ownership, transfers. and burials.

4767.99 Penalty.
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From: Linda Jean Limes Elils [mallto:lleills_2000@yahoo.com]

Sent: Sunday, February 02, 2014 4:52 PM
To: Petit, Anne; conynoonan12@gmail.com
Subject: RE: Exploring almast forgotten gravesites in Ohlo

To Anne and Cory,

| am writing to you both, as co-chairs of the Ohio
Cemetery Law Task Force, on behalf of Ohio's inactive
and abandoned cemeteries.

Ohio's earliest cemeteries have become the state's most
endangered burial grounds due to their age. So many
have fallen victim to vandalism, and neglect of care to the

point that they are hardly recognizable as cemeteries
today.

Unfortunately, inactive and abadoned cemeteries are not
granted the same status as active cemeteries and are not
registered in Ohio under the current laws. As | am sure
you both know, complaints can only be filed to the Ohio
Cemetery Dispute Resolution Commission regarding
registered cemeteries; which leaves the rest of Ohio's
cemeteries out of the process. Surely, changes can be
made to include them as well so all of Ohio's cemeteries
are afforded the same protection.

Too much Ohio history has been lost and what is left
needs to be preserved and saved.

Thank you for reading my message. | appreciate your
consideration of my appeal on behalf of Ohio's inactive
and abandoned cemeteries for the reasons cited above.



| would be pleased to hear from you. | wish you both and
the Ohio Cemetery Law Task Force great success with its
work and ultimate recommendations.

Sincerely,

Linda Ellis
Linda Jean (Limes) Eliis
1587 Edgefieid Road
Lyndhurst, OH 44124
Exploring Ohlo’s Almost Forgotten Gravesltes

www.limesstones.blogspot.com
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Ohio Cemetery Law Task Force
March 7, 2014

On behalf of the Ohio Township Association (OTA), thank you for the opportunity to
address you this moming. As | mentioned at the first meeting, the OTA receives many questions
about cemeteries over the course of a year. We appreciate the opportunity to work with this bady
to address issues and coneerns raised by our members about cemetery rights and responsibilities.

Townships maintain over 2400 cemeteries in Ohio. Township cemetery law may
generally be found in Chapter 517 of the Ohio Revised Code. Townships, per ORC §517.11, are
charged with the protection and preservation of cemeteries under their jurisdiction. If a public
cemetery or a cemetery association wishes to have a board of township trustees take over
responsibility of said cemetery, the board of trustees shall accept the transfer (ORC §517.27).
Furthermore, a municipal corporation may abandon a cemetery outside the boundaries of the
municipality and the trustees shall assume responsibility for the cemetery (ORC §517.28).

A township is required to have a eemetery laid out in lots, numher the lots, and the
township fiscal officer must keep careful recerds of said actions (ORC §517.06). The board of
trustees is required to make and enforce all needful rules and regulations for the division of the.
cemetery into lots and the allotment of lots to families or individuals, and for the care, supervision
and improvements of said lots. ORC §517.06 further requires that the grass and weeds in the
cemetery be cut at leust twice a year. In 1964 the Attorney General opined that a township may

contract with an independent eontractor when reasonably necessary to maintain and care for a
cemetery (OAG 64-991),

The Ohio Revised Code mandates that a township previde for the protection and
preservation of cemeteries under its jurisdiction (ORC §517.11). While the Code states that
townships may re-erect any fallen tombstones, a 1975 Attorney General Opinion (OAG 75-083)
states that “boards of township trustees ave a duty to repair and re-erect monuments and
tombstones in public cemeteries within their jurisdiction when the repair is necessary to keep the
cemetery in good repair.” The opinion further states that “a board of tewnship trustees has a duty
to repair and re-erect monuments in a cemetery that has been vandalized.”

The township may choose to enclose township cemeteries with a fence or hedge but
should they do so, the township is required to keep the fence or hedge in good repair (ORC
§517.11). When a board of eounty commissioners has enclosed with a fence all abandoned public
cemeteries in the county from which remains have not been removed, the board of township

trustees shall keep the fence in good repair and remove the undergrowth and weeds at least once a
year (ORC §517.32).

The board of township trustees may make rules specifying times when cemeteries under
its jurisdiction shall be closed to the public (ORC §517.12). Whcn a hoard decides to adopt such
rules, the board must publish the rule once a week for two consecutive weeks in a paper of general
circulation within the township. Whoever violates these rules is guilty of a minor misdemeanor.

Being that the care and maintenance of the cemeteries is mandated hy law, a township

must find the funds to eare for the cemeteries. Townships have seen the following revenue

“Serving Ohio since 1928"
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sources reduced or eliminated over the last five years: 50% reduction of Local Government Fund,
the accelerated phase-out of the Tangible Personal Property (TPP) tax and electric deregulation
reimbursements, and the elimination of the estate tax, With reduction in revenue that is primarily
used for general township purposes, townships have been forced to seek additional revenue. In
November 2013, there were 58 cemetery levies on the ballot across Ohio. While a good majority
of those levies passed, funding continues to be an issue.

The OTA, like many organizations, sets legislative priorities at the start of each general
assembly. For the last several general assemblies, the OTA has repeatedly sought additional
funding for cemetery care and maintenance. Below is languagc currently in our legislative
platform,

Funding

Under current law a township may sell plots and set fees for services
performed at township cemeteries, The revenue received niust be used to
help aoffset the cost of the maintenance and upkeep of the cemeteries.
Townships may also submit a cemetery levy before the voters to raise
additional revenue. TA recommends language be included to

permit townships to sell items such as headstones and vauits, in addition
fo plots, _and to allow the funds received to be used to ensure the
perpetual care of the cemetery.

In the 126" General Assembly (2005-2006), a township requested legislation that would
permit a township to sell cemetery related items. Then Representative, now Senator, Widener
introduced HB 382 to permit just such a thing (attached for reference). Municipalities in Ohio
have the ability to sell cemetery related items and the OTA simply requests that townships be
afforded the same right to assist with their mandated responsibilities to care for cemeteries.
Townships need additional means to care and preserve all of the current cemeteries under their
jurisdietion and all future abandoned cemeteries.

Pursuant to ORC §5705.19 (T), a township may place before the voters a levy for which
funds would be used for maintaining and operating cemeteries. A cemetery levy may only be
levied for five (S) years at a time and then must be placed before the voters again. There are
certain types of levies that may be continuous, specifically safety service levies. The OTA
respectfully requests consideration of allowing cemetery levies to be continuous. As previously
stated, townships are mandated to provide for the care and maintenance of over 2400 cemeteries
in Ohio and a continuous levy option would emphasize the importance of this responsibility.

Another plank from our 130" Gencral Assembly legislative platform was the following:
Grant Program for Abandoned Cemeteries
With the discovery of abandoned cemeteries, townships become
responsible for their maintenance and upkeep. Procedures for the
takeover of an abandoned cemetery need to be clarified in the Revised

Code. The QTA strangly urges the Department of Commerce - Real Estate
Division to set up g grant program to assist townships in maintaining
abandoned cemeteries_using revenue derived from cemetery registration
Jees.
Last year, the Ohio Township Association, Ohio Municipal League, Ohio Cemetery Association,
Ohio Cemetery Foundation and the Ohio Department of Commerce met to discuss potential,
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updates to Ohio’s cemetery law. 1 believe this draft document was distributed at the last meeting
as part of testimony by Laura Monick. The OTA is supportive of the changes included in the

draft document you received. Specifically, the OTA is supportive of the proposed cemetery grant

u at would be used to help defray the costs of cemetery maintenance or the trainin

cemetery personnel in the maintenance and operation of cemeteries (Proposed 4767.1 .

As you have heard from interested partics, a very serious issue facing Ohio is the care
and preservation of abandoned cemeteries or burial grounds, This issue is one that has been
discussed in the past. Included as part of the Ohio Archaeological Council’s testimony last
meeting was the 2002 “Report to the Select Committec to Study the Effectiveness of Ohio’s
Historical Programs & Partnerships.” The Report states:

“It was recognized that financial resources are needed for the

maintenance of cemeteries, a burden shared by 1,300 townships and over

600 municipalities. Financial incentives for those who protect abandoned

cemeleries on private property and a dedicated source of funds to

implement new legislation were considered important to the group. "
The OTA respectfully requests that the Ohio Cemetery Law Task Force place the same
importance on this issue. If Ohio’s townships are to be expected to provide care and maintenance
for over 2,400 current cemeteries and the possible influx of additional abandoned cemeteries or
burial grounds, a stablc and reliable revcnue source is needed.

Definitlon of Abandoned Cemetery
Where in the ORC is the definition of abandoned cemetery? Are townships responsible
for ALL abandoned cemeteries or burial grounds? These are routine questions we receive in our

office. The OTA respectfully requests the Task Force defipe “abandoned” for the purposes of
cemeteries or burial grounds to help clarify ORC §517.27.

Definition of Maintenance Schedules and Standards
In reviewing testimony from the previous meeting, it has been suggested numerous times

that cemeteries be subject to certain maintenance requirements and schedules. As previously
stated, township cemetery maintenance standards can be found in ORC §517.06 and §517.11.

§517.06 “...The board olso may make and enforce all needful rules and

regulations for burial, interment, reinterment, or disinterment. The board

shall require the grass and weeds in the cemetery to be cut and destroyed

at least twice each year."

§517.11 “The board of township trustees shall provide for the protection
and preservation of cemeteries under its jurisdiction, and shall prohibit
interments therein when new grounds have been procured for township
cemeteries or burial grounds. Where such old cemeteries are in or near
village plats, and the public health is liable to be injured by further
interments therein, the board shall institute suits to recover possession
thereof, remove trespassers therefrom, and may recover damages for
injuries thereto or any part thereof, or to any fence or hedge enclosing
them, or to any tomb or monument therein. The board may enclose such
cemeteries with a substantial fence or hedge, and shall keep any such fence
or hedge in good repair. It may re-erect any fallen tombstones, regardless
of the cause of the falling, in such cemeteries. "
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The OTA works with the Department of Commerce - Division of Real Estate &
Professional Licensing to provide our members with pertinent ccmetery information, A few
weeks ago, department officials participated in our annual conference held in Columbus. We also
work closely with the Ohio Cemetery Association and Ohio Cemetery Foundation to provide
educational workshops and articles for our members, We are willing to explore additional
educational opportunities and tools to assist our townships in understanding their cemetery

responsibilities. The OTA encourages the Ohio Cemetery Task Force to consider suggested
maintenance requirements for cemeteries but cautions against requirements that will result in

increased costs to townships without providing a stable and reliable funding source.

Reselling of Cemetery Lots

Pursuant to a legislative change in 1986, a township that sells a cemetery lot may include
requirements about the transfer of said lot and the right of reentry by the township (ORC
§517.07). Additionally, a township may limit the terms of sale or the deed for a lot by specifying
that the owner, a member of the owner’s family or an owner’s descendant must use the lot within
a specified time frame of at least 20 but not more than 50 years. These requirements are only
applicable to any lot sold by a township on or after July 24, 1986. The question that is often
asked by townships is “How do we handle lots sold prior to that date?”

An Attorney General Opinion addressed this specific issue in 2009 (OAG 2009-006,

attached). The opinion states:

R.C. 517.07 does not allow any retroactive application to deeds executed

on or before July 24, 1986. Existing Ohio law provides no clear and

direct legal means by which a township may reclaim and resell cemetery

lots that were sold on or before July 24, 1986, and remain unused,
The OTA respectfully requests that language be included in QRC §517.07 to allow townships to
rescll or reclaim cemetery lots that were sold prior to July 24, 1986 but remain unused,

Chairs Petit and Noonan, members of the Task Force, thank you for the opportunity to
present our cemetery issues and concerns today. The OTA appreciates your consideration of

suggestions and we look forward to working with you on them. 1 would be happy to answer any
questions you may have,




As Introduced

126th General Assembly
Regular Session H. B. No. 382
2005-2006

Representatives Widener, Brown, Reidelbach, Coley, Fende, Evans, C.,
Faber

ABILL

To enact section 517.16 of the Revised Code to permit
boards of township trustees to sell
cemetery-related items, with the proceeds to go to
the care and maintenance of their township

cemeteries.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 517.16 of the Revised Code be enacted

to read as follows:

cemetery in that township, in the manner approved by the board.

As used in this section, "cemetery-related items" include,
but are not limited to. monuments, vaults., outer burial
, | 3 | lude ) {al 1
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February 2, 2009

The Honorable Kevin J. Baxter
Erie County Prosecuting Attorney
247 Columbus Avenue, Suite 319
Sandusky, Ohio 44870-2636

SYLLABUS:

2009-006

A board of township trustees may not reclaim its interest in sold but
unused cemetery lots under a theory that the burial easement has been
extinguished by abandonment on the basis of nonuse alone, and it is
highly unlikely that the board will be able to establish intent to abandon a
sold but unused cemetery lot. (1972 Op. Att'y Gen. No. 72-031,
modified.)

R.C. 517.07 does not allow any retroactive application to deeds executed
on or before July 24, 1986.

Existing Ohio law provides no clear and direct legal means by which a
township may reclaim and resell cemetery lots that were sold on or before
July 24, 1986, and remain unused.



RICHARD CORDRAY

OHIO ATTORNEY GENERAL

February 2, 2009
OPINION NO. 2009-006

The Honorable Kevin J. Baxter
Erie County Prosecuting Attorney
247 Columbus Avenue, Suite 319
Sandusky, Ohio 44870-2636

Dear Prosecutor Baxter:

We have received your request for an opinion concerning the ability of a board of
township trustees to reacquire and resell gravesites that were sold many years ago, that have not
been used, and whose owners cannot be located. Your request refers to 1972 Op. Att’y Gen. No.

72-031, which addressed this question, and to subsequent amendments to R.C. 517.07. You have
asked the following questions:

1. Has Opinion No. 72-031 been supplanted or does it remain a valid
interpretation, especially regarding the theory of abandonment?

2. Does the current version of R.C. 517.07 allow for any retroactive
application to deeds executed several decades ago, such as the one
provided by way of example [dated March 10, 1923]?

K What legal recourse exists for township trustees under the circumstances
outlined [in your request letter]?

For the reasons set forth in this opinion, we conclude:

1. A board of township trustees may not reclaim its interest in sold but
unused cemetery lots under a theory that the burial easement has been
extinguished by abandonment on the basis of nonuse alone, and it is
highly unlikely that the board will be able to establish intent to abandon a

sold but unused cemetery lot. (1972 Op. Att'y Gen. No. 72-031,
modified.)

Opinions Section
30 Lzast Broad St 15% F1 @ Columbus, Ohio 43215-3400'  PHONIE 614.752-6417 ® FAX 614.466-0013 » www.ag.state.ofius
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2, R.C. 517.07 does not allow any retroactive application to deeds executed
on or before July 24, 1986.

3. Existing Ohio law provides no clear and direct legal means by which a
township may reclaim and resell cemetery lots that were sold on or before
July 24, 1986, and remain unused.

Background Information

R.C. 517.07 authorizes a board of township trustees to sell lots in township cemeteries. '

As explained in your request letter, that provision was amended in 1986 to permit the “terms of
sale” and “any deed for lots” executed after July 24, 1986, to include various provisions that
enable the township to stay in contact with persons who may acquire an interest in a cemetery
lot, and to reenter and resell the lot in certain circumstances. See 1985-1986 Ohio Laws, Part I,
370 (Am, Sub. S.B. 139, eff. July 24, 1986).

As amended in 1986 and modified slightly in subsequent legislation, R.C. 517.07 now
provides that the terms of sale and deeds for township cemetery lots may require the grantee to
provide notification of the names and addresses of persons to whom the grantee’s property would
pass by intestate succession, may require those who acquire an interest in a cemetery lot to keep

It is clear under R.C. 517.07 that a cemetery lot may include more than one burial place.
The statute authorizes the delivery, without charge, of a deed “for a suitable lot for the burial of
the applicant’s family,” if payment would be oppressive. R.C. 517.07. It also permits the terms
of sale or deed to specify that “the owner, a member of the owner’s family, or an owner’s
descendant must use the lot, or at least one burial place within the lot, within a specified time
period.” R.C. 517.07; see also, e.g, Lanham v. Franklin Township, Clermont App. Nos.
CA2002-07-052, CA2002-08-068, 2003-Ohio-2222, 2003 Ohio App. LEXIS 2080, at §3 (a “full
lot” was capable of holding eight graves); Metzger v. Dayton Mem'l Park & Cemetery, No. CA
9882, 1987 Ohio App. LEXIS 5689 (Montgomery County Jan. 29, 1987).

Your questions ask about a situation in which a cemetery lot contains several gravesites
and all the gravesites remain unused. 1972 Op. Att’y Gen. No. 72-031 was based upon a
situation in which one or two bodies were buried in a lot that contained several gravesites. In
neither instance is it suggested that the burial easement be extinguished in a burial site in which a
body has been buried. With respect to gravesites in which no bodies have been buried,
essentially the same analysis regarding extinguishment of the burial easement applies whether an
entire cemetery lot or only part of a cemetery lot remains unused. Cf. note 7, infi'a (certain issues
may be raised by an attempt to resell part of a family plot). For purposes of this opinion, we use
the term “gravesite” to refer to a “burial place” as that term is used in R.C. 517.07—that is, a
portion of a cemetery that holds or is designed to hold a single grave. We use the term “unused”
in connection with a cemetery lot to refer to whichever gravesites within a cemetery lot have not
been used for burial purposes.
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the township informed of their names and addresses, and may grant the board of township
trustees the right of reentry to the cemetery lot if the notification requirements are not met. The
board may limit the terms of sale or deed by specifying that at least one burial place in the
cemetery lot must be used within a specified time period (at least twenty and no more than fifty
years), with a right of renewal provided at no cost, and that the board has a right of reentry if the
lot is not used within the time period or renewed for an extended period. To establish reentry,
the board must pass a resolution stating that the conditions of the sale or deed have not been
fulfilled and that the board reclaims its interest in the cemetery lot. The board must compensate
owners of unused lots who do not renew by paying eighty percent of the purchase price, and may
repurchase any cemetery lot from its owner at any time at a price agreed upon by the board and
the owner. R.C. 517.07. The 1986 amendments to R.C. 517.07 thus authorize the board of
township trustees to create an easement that is subject to extinguishment if the conditions stated
in the deed are not met, and in this way to reclaim its interest in a cemetery lot that is not used in
accordance with the stated conditions. See 1990 Op. Att’y Gen. No. 90-066, at 2-279.>

Prior to the 1986 amendments to R.C. 517.07, the Attorney General was asked whether a
township could take legal action to reacquire and resell cemetery lots that had been sold but had
not been used and whose owners were not known or could not be contacted. The Attorney
General concluded, in 1972 Op. Att’y Gen. No. 72-031, that a board of township trustees could
not appropriate, or otherwise regain title to, unused cemetery lots sold under R.C. 517.07.

You have described the situation at issue in your county as follows:

The problem that exists with one of the township cemeteries in Erie
County, and we suspect this may be a statewide problem, is that in years past, and
prior to 1986, cemetery lots with multiple gravesites (family plots), were sold
under deeds that would not have had the language permitting re-entry under the
most recent version(s) of R.C. 517.07. In Opinion No. 72-031, then Attorney
General Brown opined that: “A board of trustees may not appropriate, or
otherwise regain title to, unused cemetery lots sold under authority of Section
517.07.” In that Opinion, the Attorney General would not recognize the theory of
abandonment as it pertains to gravesites, Thus, it appears for deeds executed

2 As discussed more fully later in this opinion, an interest in a cemetery lot is considered an

easement under Ohio law, rather than a fee simple ownership. Thus, a township that grants a
burial interest in a cemetery lot is granting an easement for burial purposes and is not forfeiting
its title to the lot. Therefore, to regain a grantee’s interest in a cemetery lot, a board of township
trustees must extinguish the easement. See 1990 Op. Att’y Gen. No. 90-066, at 2-277; 1959 Op.
Att’y Gen. No. 643, p. 335, at 336 (in speaking of a sale and deed, R.C. 517.07 does not
authorize an outright deed of conveyance in fee simple, but only an instrument that will evidence
the right to use the lot for burial purposes). For purposes of this opinion, we refer to the process
of extinguishing an easement for burial purposes as reclaiming the cemetery lot.
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before 1986, especially ones executed 50-100 years ago, township trustees are
without any means of re-entry where no action is taken with respect to those
gravesites for decades and families do not interact with Cemetery Boards. 1t may
be after decades family members forget that such sites exist or have no interest in
using them.

We are enclosing a deed to a family lot dated March 10, 1923. No one has
ever used these gravesites and the trustees would like to re-sell the sites if no one
is going to use them. The trustees do not know who or where the lineal
descendants of the initial grantee reside. The deed does state that the conveyance
is “subject to the Cemetery Laws of the State .. . .”

We understand your practical concerns and regret that Ohio law does not currently provide a
clear and direct remedy for the problem you have described.

Township Trustees’ Authority over Cemeteries

It is firmly established under Ohio law that boards of township trustees have only the
powers and privileges granted by the General Assembly and those that exist by necessary
implication. In re Petition for Incorporation of the Village of Holiday City, 70 Ohio St. 3d 365,
369, 639 N.E.2d 42 (1994); Trustees of New London Township v. Miner, 26 Ohio St. 452, 456
(1875); 2003 Op. Att’y Gen. No. 2003-034, at 2-283; 1951 Op. Att’y Gen. No. 802, p. 558
(syllabus, paragraph 2).* As described in 1972 Op. Att’y Gen. No. 72-031, a board of township
trustees is empowered by R.C. 517.07 to sell lots in township cemeteries to the public. See also
1999 Op. Att’y Gen. No. 99-047, at 2-296 to 2-297.

The owner of a cemetery lot possesses only an easement for burial purposes, rather than
an absolute title to real property. See In re Estate of Joiner, No. 92-L-170, 1993 Ghio App.
LEXIS 3344, at *8-9 (Lake County June 30, 1993) (“the grantee of a burial lot takes an
easement; to wit, rights of burial, ornamentation, and erection of a monument, rather than an
absolute title”); Persinger v. Persinger, 39 Ohio Op. 315, 316, 86 N.E.2d 335 (C.P. Fayette
County 1949); 1990 Op. Att’y Gen. No. 90-066, at 2-277; 1972 Op. Att’y Gen. No. 72-031, at 2-
120 (“([a] deed to a cemetery lot does not convey fee simple ownership, but only an easement for
purposes of burial”); 1949 Op. Att’y Gen. No. 925, p. 559, at 560; note 2, supra.

See also State ex rel. Schramn v. Ayres, 158 Ohio St. 30, 33, 106 N.E.2d 630 (1952)
(“the question is not whether townships are prohibited from exercising such authority. Rather it
is whether townships have such authority conferred on them by law”). You have not asked
specifically about townships that have adopted a limited home rule government under R.C.
Chapter 504 and this opinion does not address those townships. See, e.g., R.C. 504.04; 2007 Op.
Att’y Gen. No. 2007-036, at 2-373 n.10; 2005 Op. Att’y Gen. No. 2005-042, at 2-436 n.1.
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Under Ohio law, if a decedent’s will does not specifically provide who is to receive the
decedent’s interest in a cemetery lot, that interest does not pass under the general residuary
clause but, instead, descends to heirs through intestate succession. See In re Estate of Joiner,
1993 Ohio App. LEXIS 3344, at *11 (under Ohio common law, a cemetery lot does not pass
under a general residuary clause in a will but descends to heirs as intestate property); Persinger
v. Persinger, 39 Ohio Op. at 316; 1972 Op. Att’y Gen. No. 72-031, at 2-121 to 2-122. When the
interest in a cemetery lot passes to heirs in this manner, it may be difficult to identify and locate
the heirs.

Once a body is buried in a gravesite, the body is entitled to remain there unless the land
ceases to be used as a cemetery or removal is authorized under R.C. 517.23-.24 by a court or by
persons with authority over the cemetery. See 1972 Op. Att’y Gen. No. 72-013, at 2-120 to 2-
121; see also In re Disinterment of Frobose, 163 Ohio App. 3d 739, 2005-Ohio-5025, 840
N.E.2d 249 (Wood County); Fraser v. Lee, 8 Ohio App. 235 (Cuyahoga County 1917); C. Allen
Shaffer, Comment, The Standing of the Dead: Solving the Problem of Abandoned Graveyards,
32 Cap. U. L. Rev. 479, 486 (2003) (in discussion of the development of the American view of
the permanence of a gravesite, quoting King v. Frame, 216 N.W. 630, 633 (lowa 1927), as
follows: *“a due respect for the memory of the dead and for the feelings of the living friends and
relatives requires that when a body is once interred it shall so remain unless extreme necessity
demands its disinterment”).

A board of township trustees may discontinue use of an abandoned cemetery or of a
cemetery whose further use for burial purposes is believed to be detrimental to the public welfare
or health, as provided in R.C. 517.21. See also 1999 Op. Att’y Gen. No. 99-047. Afier giving
notice to family, friends, or next of kin, the board of township trustees may provide for the
bodies to be removed and reinterred elsewhere and may then sell the property for other uses.
R.C. 517.21-.22; see also R.C. 517.11; 1999 Op. Att’y Gen. No. 99-047. These provisions do
not authorize the trustees to reclaim and resell unused cemetery lots in a cemetery that continues
to be used as a cemetery.

Analysis Set Forth in 1972 Op. Att’y Gen. No. 72-031

In 1972 Op. Att’y Gen. No. 72-031, the Attorney General considered how a burial
easement in a cemetery lot might be terminated. The opinion stated that “[a]n easement is
‘property’ within the meaning of the constitutional prohibition against the taking of property
without just compensation, and any extinguishment of such property right must, of course, be
strictly in accord with statutory requirements.” 1972 Op. Att’'y Gen. No. 72-013, at 2-121. We
concur in this statement,

The opinion then considered whether a burial easement could be terminated by
appropriation under the power of eminent domain and concluded that it could not, stating that an
appropriation of property rights must be accomplished in accordance with R.C. Chapter 163 and
finding that the board of township trustees “does not have the power to appropriate such
individual grave sites.” 1972 Op. Att’y Gen. No. 72-031, at 2-121. The opinion noted that, by
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statute, the board of township trustees’ appropriation authority with respect to cemeteries extends
only to land for a new cemetery, see R.C. 517.01, or to land used to enlarge an existing cemetery,
see R.C. 517.13. It noted the presumption against the delegation of the power of eminent domain
and found no basis for an implication that the power of eminent domain could be used to acquire
sold but unused gravesites. 1972 Op. Att’y Gen. No. 72-031, at 2-121; see Pontiac Improvement
Co. v. Bd. of Comm’rs, 104 Ohio St. 447, 454-58, 135 N.E. 635 (1922); Miami Coal Co. v.
Wigton, 19 Ohio St. 560 (1869); 1985 Op. Att’y Gen. No. 85-032.

We concur in the appropriation analysis set forth in the 1972 opinion and conclude that a
board of township trustees has no authority under existing statutes to use the power of eminent
domain to appropriate sold but unused cemetery lots. A township “has no powers to appropriate
any property except as explicitly granted by the legislature.” Bd, of Township Trustees v.
Lambrix, 60 Ohio App. 2d 295, 298-99, 396 N.E.2d 1056 (Summit County 1978). With regard
to cemeteries, the appropriation authority of a township extends to new land or land used to
enlarge an existing cemetery, but does not encompass gravesites that have been sold and remain
unused. See R.C. 517.01 (if suitable lands for a cemetery cannot be procured by contract on
reasonable terms, the board of township trustees may appropriate not more than ten acres under
R.C. 163.01-.22); R.C. 517.08 (proceeds from the sale of cemetery lots under R.C. 517.07 may,
upon unanimous consent of the board of township trustees, “be used in the purchase or
appropriation of additional land for cemetery purposes in accordance with [R.C. 517.01 and
517.13]); R.C. 517.13 (the board of township trustees, acting under R.C. 163.01-.22, may
appropriate lands “for the expansion of an existing cemetery” in certain circumstances).

The 1972 opinion next considered whether a burial easement, like other types of
easements, could be extinguished by abandonment and concluded that it could not, stating:

I have . . . found no authority which applies such a rule to a cemetery lot
easement. The elements of the theory are stated in West Park Shopping Center v.
Masheter, 6 Ohio St. 2d 142, 144 (1966), as follows:

“ ‘An abandonment is proved by evidence of an intention to
abandon as well as of acts by which the intention is put into effect;
there must be a relinquishment of possession with an intent to
terminate the easement.’ ”

See also Schenck v. The Cleveland, Cincinnati, Chicago & St. Louis Railway Co.,
11 Ohio App. 164 (1911); Wheaton v. Fernenbaugh, 8 Ohio App. 182 (1917).

While these Opinions recognize the theory of extinguishment of an easement by
abandonment, they do so only in dictum. 1t has actually been applied in Ohio law
rarely, if at all.

Because of the special characteristics of a cemetery lot easement, 1 am
reluctant to analogize it to other types of easement. Hence, the mere fact that a
theory of extinguishment applies to, e.g., a footpath or railway easement, does not
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mean that it also applies to an easement for burial purposes. In addition, it is
difficult to see how the theory could be applied. Its elements are nonuser plus
clear evidence of intention to abandon. Nonuser could not be established, because
a lot may not be needed for a great many years, and of course it is not used until
needed. Intention to abandon could not be clearly inferred, since there is always
the possibility that someone in a family which has moved away may wish his
body returned for burial. 1t must also be remembered that title to the easement
remains in the heirs. [ conclude, therefore, that an easement for burial purposes
cannot be extinguished by abandonment.

1972 Op. Att’y Gen. No. 72-031, at 2-121 to 2-122. The 1972 opinion thus concluded that a
board of township trustees cannot use a claim of abandonment to regain its interest in cemetery
lots that have been sold but remain unused.

Analysis Set Forth in 1990 Op. Att’y Gen. No. 90-066

Issues concerning the reclaiming and reselling of unused cemetery lots were subsequently
addressed in 1990 Op. Att’y Gen. No. 90-066, which concerned a union cemetery created under
R.C. 759.27 by a combination of municipal corporations and townships That opinion
considered, inter alia, whether the boards of township trustees and legislative authorities of
municipal corporations, acting under R.C. 759.35, could promulgate rules under which they
could regain their interests in unused cemetery lots and concluded that they could not. In
reaching this conclusion, the 1990 opinion quoted from the discussion of abandonment set forth
in 1972 Op. Att’y Gen. No. 72-31 and stated: “Since the theory of abandonment is virtually
impossible to apply to an easement in a cemetery lot, it follows that a rule pursuant to R.C.
759.35 could not effectively employ the theory of abandonment to extinguish such an easement.”
1990 Op. Att’y Gen. No. 90-066, at 2-278.

1990 Op. Att’y Gen. No. 90-066 thus modified the analysis of the 1972 opinion slightly.
The 1990 opinion did not adopt the 1972 finding that an easement for burial purposes cannot be
extinguished by abandonment, but concluded, instead, that it is “virtually impossible” to apply
the theory of abandonment to a burial easement in a cemetery lot. See Merriam-Webster's
Collegiate Dictionary 1397 (2005) (“virtually” means “almost entirely” or “for all practical
purposes”).

This minor change in wording reflects the practical difficulty of establishing the intent to
abandon a burial easement in a cemetery lot, but recognizes the possibility that, because the
determination as to whether an easement has been abandoned is a question of fact, there may be
circumstances in which it is possible to establish the intent to abandon a burial easement.

Current Analysis of Abandonment

The elements of the theory of abandonment continue to be as they were described in the
1972 and 1990 opinions. For example, Crane Hollow, Inc. v. Marathon Ashland Pipe Line, LLC,
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138 Ohio App. 3d 57, 72, 740 N.E.2d 328 (Hocking County 2000), states that, to demonstrate the
abandonment of an easement, it is necessary to establish both nonuse of the easement and an
intent to abandon the easement. Further, the intent to abandon an easement must be
demonstrated by unequivocal and decisive acts that are inconsistent with the continued use and
enjoyment of the easement. Thus, the determination of whether an easement has been
abandoned is a question of fact. Crane Hollow, Inc. v. Marathon Ashland Pipe Line, LLC, 138
Ohio App. 3d at 72; see also Bauerbach v. LWR Enterprises, Inc., 169 Ohio App. 3d 20, 2006-
Ohio-4991, 861 N.E.2d 864, at §18-20 (Washington County 2006); Lone Star Steakhouse &
Saloon of Ohio, Inc. v. Ryska, Lake App. No. 2003-L-192, 2005-Ohio-3398, 2005 Ohio App.
LEXIS 3146, at §56; Snyder v. Monroe Township Trustees, 110 Ohio App. 3d 443, 457-58, 674
N.E.2d 741 (Miami County 1996).

Consistent with the findings in 1972 Op. Att’y Gen. No. 72-031 and 1990 Op. Att’y Gen.
No. 90-066, our research has disclosed no Ohio authority establishing that an easement for burial
purposes may be extinguished by abandonment. See generally 1999 Op. Att’y Gen. No. 99-047.

Certain authorities from other jurisdictions assert that the owner of a cemetery lot may
forfeit the lot through abandonment; however, these assertions are generally supported by
citations to statutes that expressly authorize the return of property rights to the public body in
certain circumstances (as in the current version of R.C. 517.07) or to cases involving the
abandonment of an entire cemetery, rather than the abandonment of particular gravesites within
an existing cemetery. See 14 Am Jur. 2d Cemeteries § 31 (2000) (stating that purchase of a lot in
a public cemetery grants the purchaser a right of burial, commonly designated an easement,
which “can be extinguished only by abandonment,” and citing in support Boyd v. Brabham, 414
So. 2d 931 (Ala. 1982), appeal afier remand, 442 So. 2d 86 (Ala. 1983), which considered
whether a family cemetery had been abandoned so that the land could be used for a non-
cemetery purpose); 2-18 Powell on Real Property § 18.02 (2008) n.66 (even as the interest of a
cemetery lot owner in an unused lot is terminated when the cemetery is abandoned, “[a]n
individual may also lose rights to the lots through abandonment of the lot,” citing statutes that set
forth criteria for establishing abandonment); see also Jennifer L. Romeo, Annotation, Loss of
Private Easement by Nonuse, 62 A.L.R. 5th 219, 227, 416-17, 473 (1998) (indexing only one
cemetery case, Walker v. Georgia Power Co., 339 S.E.2d 728 (Ga. App. 1986), which concerns a
power company that condemned and relocated a family cemetery in accordance with state
statutes and with the acquiescence of the appellant heir).

In 1987, the Arkansas Attorney General considered the issue of reclaiming cemetery lots
on a theory of abandonment and suggested that a city seeking to reclaim unused cemetery lots
might be able to pursue a theory of abandonment if, in a particular case, the facts were sufficient
to establish intent to abandon. The Arkansas Attorney General’s opinion states, in part:

The above-cited authority [general statement of cemetery law] indicates
that the interest in the lots is still vested in the original owner or, if he is dead, in
his heirs or lineal descendants, unless he voluntarily relinquished possession of
the lots. 1t may be argued, however, that the owner did voluntarily relinquish his
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interest in the lots by abandonment. To show abandonment, it must be proven
that the owner meant to relinquish all claim to the lots with the intention of never
again asserting such a claim. See Hyde v. Hyde, 240 Ark. 463, 400 S.W.2d 288
(1966). Mere non-use, without more, does not constitute abandonment. The facts
provided in the present situation are insufficient to form a conclusive opinion on
the abandonment issue. 1f the facts taken as a whole do, however, sufficiently
indicate voluntary relinquishment, the interest in the lots will revert to the city as
the grantor for the lots. See 14 Am. Jur. 2d Cemeteries § 24. It should also be
noted in this regard that the doctrine of abandonment allowing abandoned
property to become appropriated by the first taker does not apply to cemeteries.
Phinney v. Gardner, 121 Me. 44, 115 A. 523 (1921). The interest will therefore
revert to the city upon a showing of abandonment, and the city may then resell the
lots.

1987 Arkansas Op. Att'y Gen. No. 87-267, at 2-3. Like 1972 Op. Att'y Gen. No. 72-031 and
1990 Op. Att’y Gen. No. 90-066, this Arkansas opinion states that nonuse in itself is not
sufficient to establish abandonment. 1t also asserts, however, that a public body wishing to
reclaim a cemetery lot in a particular instance may seek a determination as to whether the facts
support a claim of abandonment and may reclaim the lot if a sufficient showing is made.

On the basis of the authorities discussed above, we conclude that nonuse of a cemetery
lot is not sufficient to establish abandonment of the lot, and that it is highly unlikely that it will
be possible to establish intent to abandon a cemetery lot. However, because the question
whether an easement has been abandoned is one of fact, we cannot discount the possibility that,
in particular circumstances, there may be facts sufficient to support a finding that a cemetery lot
easement has been abandoned. If such facts can be established, it may be possible for a township
to reclaim cemetery lots that have been sold and remain unused. See generally Lone Star
Steakhouse & Saloon of Ohio, Inc. v. Ryska, 2005-Ohio-3398, at 156 (“[a]n intention to abandon
is a material question, and it may be proved by an innumerable variety of acts. 1t is a question of
fact to be ascertained from the circumstances of the case, and, in effect, no one case can be
authority for another” (citations omitted)); Crane Hollow, Inc. v. Marathon Ashland Pipe Line,
LLC, 138 Ohio App. 3d at 72,

Therefore, we modify 1972 Op. Att’y Gen. No. 72-031 on the basis of 1990 Op. Att’y
Gen. No. 90-066 and conclude that a board of township trustees may not reclaim its interest in
sold but unused cemetery lots under a theory that the burial easement has been extinguished by
abandonment on the basis of nonuse alone, and it is highly unlikely that the board will be able to
establish intent to abandon a sold but unused cemetery lot.

The 1972 opinion found no other theory on which the interests in unused gravesites could
be reacquired by the township and concluded that the reentry and resale could not occur. Our
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research, similarly, has disclosed no theory of legal action directly authorizing a township to
reclaim and resell cemetery lots in the circumstances you have described.’

Retroactive Application of R.C. 517.07

Your second question asks whether the current version of R.C. 517.07 allows for any
retroactive application to deeds executed several decades ago, such as the one provided by way
of example, which was executed in 1923. This question must be answered in the negative.

By its terms, R.C. 517.07 permits provisions governing the reentry and reselling of
cemetery lots to be included in “[t]he terms of sale and any deed for lots executed after July 24,
1986.” This was the effective date of the legislation that enacted the reentry provisions. See
1985-1986 Ohio Laws, Part I, 370 (Am. Sub. S.B. 139, eff. July 24, 1986) (as initially enacted,
the language authorizing a board of township trustees to place conditions on the conveyance of
cemetery lots stated: “The terms of sale and any deed for lots executed after the effective date of
this amendment may include the following requirements™). The language of the legislation is
prospective, authorizing the board of township trustees to include certain terms and conditions in
deeds executed after July 24, 1986, and describing actions the grantee or later recipient “shall”

*  Even though our research has disclosed no Ohio authority establishing that an easement

for burial purposes may be extinguished by abandonment, we are unable to predict what action a
court might take in a particular case. Accordingly, it may be possible, in particular
circumstances, for a township to seek a judicial remedy if it finds, under provisions of contract or
property law, an argument in support of its authority to reclaim sold but unused cemetery lots.
See 1999 Op. Att’y Gen. No. 99-047, at 2-297 (general principles of basic contract and property
law apply to governmental entities except as otherwise provided). See generally, e.g., Harvest
Land Co-op, Inc. v. Sandlin, Butler App. No. CA2005-08-360, 2006-Ohio-4207, 2006 Ohio App.
LEXIS 4140 (action to quiet title to an easement, asserting abandonment), appeal after remand,
Butler App. No. CA2007-07-161, 2008-Ohio-5417, 2008 Ohio App. LEXIS 4542 (appeal of
declaratory judgment extinguishing an easement due to abandonment, reversed and remanded);
Gannon v. Klockenga, Summit App. No. 22946, 2006-Ohio-2972, 2006 Ohio App. LEXIS 2867
(action to quiet title and declare rights under easement, including claims of expiration, laches,
and abandonment); Lone Star Steakhouse & Saloon of Ohio, Inc. v. Ryska, Lake App. No. 2003-
L~192, 2005-Ohio-3398, 2005 Ohio App. LEXIS 3146 (declaratory judgment action to determine
easement rights, including issues of extinguishment by estoppel, laches, or abandonment); 1990
Op. Att’y Gen. No. 90-066, at 2-278 (an easement may be extinguished by adverse possession,
which generally encompasses possession that is open, notorious, continuous, hostile and adverse
to the enjoyment of the easement by the owner for a period of twenty-one years or more); 1-15
Ohio Real Property Law and Practice § 15.06 (2007) (duration and extinguishment of
easements); 36 Ohio Jur. 3d Easements and Licenses §§ 69-79 (2002) (termination or
extinguishment of easements); notes 7 and 8, infra.
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take, provisions the deed “shall” contain, and actions the board of township trustees “shall” take
with regard to those deeds.

The provisions of R.C. 517.07 operate by allowing a township to grant limited rights to
the purchaser of a cemetery lot and to place conditions upon the ownership of the lot. There is
no basis in the terms of R.C. 517.07 for applying any of the notification or reentry terms or
conditions to a deed executed on or before July 24, 1986. See State v. Consilio, 114 Ohio St. 3d
295, 2007-Ohio-4163, 861 N.E.2d 1167 (syllabus, paragraph 1) (“[a] statute must clearly
proclaim its own retroactivity to overcome the presumption of prospective application.
Retroactivity is not to be inferred”); R.C. 1.48 (“[a] statute is presumed to be prospective in its
operation unless expressly made retrospective™); see also Ohio Const. art. 11, § 28 (“[t]he general
assembly shall have no power to pass retroactive laws, or laws impairing the obligation of
contracts”).

The deed attached to your letter provides the grantee with a burial easement in a lot of
ground, “subject to the Cemetery Laws of the State, and to the rules and regulations prescribed
by the Trustees of said Township with reference to the said Cemetery.” The grant was
unrestricted when made, and the board of township trustees is not empowered to unilaterally and
retroactively impose conditions upon the easement, either by rule or under R.C. 517.07. See
1990 Op. Att’y Gen. No. 90-066 (boards of township trustees and legislative authorities of
municipal corporations in charge of a union cemetery under R.C. 759.27 cannot use their
rulemaking authority under R.C. 759.35 to promulgate rules under which the property interest of
an unknown owner of an unused cemetery lot is terminated or a right of reentry is acquired);’ see
also 1999 Op. Att'y Gen. No. 99-047, at 2-297 to 2-298. See generally Crane Hollow, Inc. v.

5 Boards of township trustees are authorized to adopt rules and regulations with respect to

township cemeteries, provided that the rules and regulations are reasonable and in compliance
with relevant statutory and constitutional provisions. See R.C. 517.06 (the board of township
trustees “‘shall make and enforce all needful rules and regulations for the division of the cemetery
into lots, for the allotment of lots to families or individuals, and for the care, supervision, and
improvement of the lots™); 1987 Op. A’y Gen. No. 87-042, at 2-276 to 2-277 (under R.C.
517.06, which authorizes the board of township trustees to make rules governing a township
cemetery, the rules must be reasonable and in compliance with relevant statutory and
constitutional provisions); 1949 Op. Att’y Gen. No. 925, p. 559, at 561 (whether the board of
township trustees may grant a purchaser of cemetery lots the privilege of erecting a monument
that is located on a path between his lots depends on whether the board of trustees has reserved
this right in its rules and regulations). See generally Kuhn v. German Township Bd. of Trustees,
No. 11733, 1990 Ohio App. LEXIS 607, at *7 (Montgomery County Feb. 21, 1990) (duty of
township trustees under R.C. 517.11 to protect and preserve cemeteries is a general public duty
that “necessarily involves broad discretion”).
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Marathon Ashland Pipe Line, LLC, 138 Ohio App. 3d at 75-76 (Grey, J., concurring) (although
no one would grant so broad an easement today, “[t]he courts and the parties . . . are bound to
follow the terms of the easement as originally granted” in 1916). As stated in 1990 Op. Att’y
Gen. No. 90-066, at 2-280 n.6: “The authority to establish conditions on which a cemetery lot is
held must be exercised prior to the sale of the lot since the nature and the extent of an easement
is determined by the words used in the deed.” See also 1949 Op. Att’y Gen. No. 925, p. 559, at
560 (“{t]he purchaser’s title to a [cemetery] lot being an easement, its extent may be restricted by
the express terms of the instrument creating it”).®

We conclude, therefore, that R.C. 517.07 does not allow any retroactive application to
deeds executed on or before July 24, 1986.

Recourse for Township Trustees

Your third question asks what legal recourse exists for township trustees facing a
situation in which cemetery lots are going unused. OQur research reveals no existing Ohio law
under which a township may reclaim and resell cemetery lots that were sold on or before July 24,
1986, and remain unused.

Two competing interests are at play in this situation. On one hand, the township is
interested in having all gravesites in its cemetery used, and in reselling unused cemetery lots if
owners of record will not be using them. On the other hand, the owners of record and their heirs
have acquired legal rights to their cemetery lots, and there is a need to recognize and respect
these rights. See generally In re Estate of Joiner; Persinger v. Persinger.

As discussed above, our research has disclosed no theory of legal action directly
authorizing a township to reclaim cemetery lots in the circumstances you have described,
although on the basis of specific facts it may be possible to seek some sort of judicial remedy in
particular circumstances. See note 4, supra.

S Other provisions pertaining to cemeteries appear in R.C. Chapter 4767. See, e.g., R.C.

4767.02-.03 (governing cemetery registration and requiring every person, church, religious
society, established fraternal organization, or political subdivision of the state that owns,
operates, or maintains a cemetery (except a family cemetery or a cemetery in which there have
been no interments in the previous twenty-five years) to register the cemetery with the Division
of Real Estate and Professional Licensing in the Department of Commerce, created under R.C.
121.08(H)); R.C. 4767.05-.08 (establishing the Ohio Cemetery Dispute Resolution Commission,
which receives, reviews, investigates, and conducts hearings on complaints about cemetery
practices or procedures; assists in resolving complaints through informal techniques of
mediation, conciliation, and persuasion; and makes referrals to prosecuting attorneys or the Ohio
Attorney General); see also 2007 Op. Att’y Gen. No. 2007-005.
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As a practical matter, it might be argued that a township could take reasonable action to
try to locate owners of sold but unused cemetery lots and, if the township is convinced that no
persons remain who are interested in using the lots, simply proceed to resell the lots and accept
the consequences. Although this procedure could make previously unused lots available, it
might raise concerns about propriety and charges of lack of respect for an individual’s rights to a
cemetery lot.’

Further, if cemetery lots are resold and used without a definitive resolution of the rights
of a previous owner, the township could be subject to a number of legal consequences. For
example, a township might be required to pay financial damages to a previous owner or to
remove and reinter a body buried in a previous owner’s lot. See, e.g., Lanham v. Franklin
Township, Clermont App. Nos. CA2002-07-052, CA2002-08-068, 2003-Ohio-2222, 2003 Ohio
App. LEXIS 2080, at 129 (in a situation in which the vault of a nonfamily member encroached
upon a family cemetery lot in a township cemetery, stating that the owners of the family
cemetery lot had a remedy in the form of a breach of contract action against the township, in
which action the owners could have requested, inter alia, specific performance of the contract,
including that the deceased be interred outside the family’s burial lot);® Cobb v. Mantua

7 Some courts have recognized an interest in not having strangers buried in a family plot,

even if this means that some gravesites remain unused. In Ebenezer Baptist Church, Inc. v.
White, 513 So. 2d 1011 (Ala. 1987), it was found that, by establishing boundaries and providing
maintenance of family cemetery plots, certain families acquired easements by prescription that
prevented the church from reselling unused burial places located within a family plot, even in the
absence of a deed. See also Corp. of the Roslyn Presbyterian Church & Congregation v.
Perlman, 193 Misc. 2d 60, 64, 747 N.Y.S.2d 304 (Sup. Ct. Nassau County 2002) (quoting
Matter of Turkish, 48 Misc. 2d 600, 600, 265 N.Y.S.2d 888 (Sur. Ct. Kings County 1965):
“Survivors of close blood should not be denied the solace of burial together, or that those already
interred should have strangers buried in their family plot™).

® In the Lankam case, summary judgment was granted against the family cemetery lot

owners on claims for damages on grounds of intentional infliction of emotional distress,
obstruction of justice, civil conspiracy, trespass, nonfeasance, negligence, violation of 42 U.S.C.
§ 1983, and criminal vandalism under R.C. 2909.05(C). Larham v. Franklin Township, 2003-
Ohio-2222, at §6-7. The case was remanded for consideration of a taxpayer derivative action,
which was not successful. See Lanham v. Franklin Township, Clermont App. No. CA2003-07-
057, 2004-Ohio-2071, 2004 Ohio App. LEXIS 1790 (affirming dismissal of taxpayer derivative
action). See generally Corp. of the Roslyn Presbyterian Church & Congregation v. Perlman,
747 N.Y.S.2d at 305-08 (in a situation in which a religious corporation mistakenly sold to a
widow for the burial of her husband a gravesite included in a lot deeded to a family in 1873, the
court (under a New York State statute) granted an order authorizing the disinterment of the
husband; the family claiming ownership had entered into a perpetual care agreement for its lot in
1940 and reconfirmed it in 1969, and the most recent burial by the family was in 1968); Gallaher
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Township Bd. of Trustees, Portage App. No. 2003-P-0112, 2004-Ohio-5325, 2004 Ohio App.
LEXIS 4806, at 33 (political subdivisions, including townships, are granted immunity from
certain tort claims under R.C. Chapter 2744, but are subject to actions for breach of contract);
1999 Op. Att’y Gen. No. 99-047, at 2-297 to 2-298 (when a governmental entity is a party to a
valid deed or contract, it is ordinarily bound by the terms of the instrument either to comply with
it or to be liable for damages; a township that prohibits future interments in a cemetery operated
under R.C. Chapter 517 may be required to provide compensation to persons who have property
interests in lots in the cemetery).

Although existing Ohio law provides no clear and direct legal means by which a
township may reclaim and resell cemetery lots that were sold on or before July 24, 1986, and
remain unused, this matter might be addressed by appropriate legislation. For example,
townships might be given authority, after a specified period of time, to appropriate sold but
unused cemetery lots under the power of eminent domain, with the understanding that, if the
previous owner should subsequently claim the cemetery lot, the township would be responsible
for paying any compensation that might be due., See, e.g., Ohio Const. art. I, § 19 ("[p]rivate
property shall forever be held inviolate, but subservient to the public welfare”); R.C. Chapter
163; R.C. 517.01, .08, .13; Bd. of Township Trustees v. Lambrix, 60 Ohio App. 2d at 295 (the
right to appropriate property under the power of eminent domain is a right of sovereignty, and a
township has the powers of appropriation that are explicitly granted by the legislature); 1972 Op.
At’y Gen. No. 72-031. The General Assembly is empowered to take cognizance of the
consequences of existing law and, within constitutional limits, to change the law to achieve the
desired results. See, e.g., State ex rel. Nimberger v. Bushnell, 95 Ohio St. 203, 116 N.E. 464
(1917) (syllabus, paragraph 4); Ohio Const. art. I1, § 1; R.C. 1.47.

Conclusions

For the reasons discussed above, it is my opinion, and you are advised, as follows:

l. A board of township trustees may not reclaim its interest in sold but
unused cemetery lots under a theory that the burial easement has been
extinguished by abandonment on the basis of nonuse alone, and it is
highly unlikely that the board will be able to establish intent to abandon a
sold but unused cemetery lot. (1972 Op. A’y Gen. No. 72-031,
modified.)

2. R.C. 517.07 does not allow any retroactive application to deeds executed
on or before July 24, 1986.

v. Trustees of the Cherry Hill Methodist Episcopal Church of Cherry Hill, Inc., 42 Md. App.
186, 399 A.2d 936 (1979).
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3. Existing Ohio law provides no clear and direct legal means by which a
township may reclaim and resell cemetery lots that were sold on or before
July 24, 1986, and remain unused.

Respectfully,

ol Coiiry

RICHARD CORDRAY
Ohio Attorney General



Monick, Laura
m

From: trailmixin@windstream.net

Sent: Wednesday, February 26, 2014 9:48 AM
To: Monick, Laura

Subject: RE: cemetery task force

Laura,

My name is Gini Chandler and I'm a Wayne Twp. Trustee in Jefferson Co. | had spoken with you at the Winter
Conference concerning our rural township's cemetery issue...mostly maintenance and the cost there of.

I know the newly formed Cemetery Task Force has been meeting regularly. | was wondering if there is any chance of
getting financial help just for maintenance. I'm speaking mostly of mowing Our 3 cemeteries cover over 11 acres of
ground and some the grounds are on an incline. We do have a man that does the mowing but the cost is over $16,000
per season with other bids being higher. The cost is crippling our budge, especially with the extreme weather season
we've had this year.

Please let me know if there is any direction | can look to for help. | would like the Task Force to know of our dilemma,
because I'm sure it affects others as well.

Thank you for your time and consideration in this matter.

Sincerely,
Gini Chandler

trailmixin@windstream.net
740-944-1404
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Willow View Cemetery Association

2500 Neff Ave,
Dayton, OH. 45414

(937) 277-2021
e RECEIVED
Department of Commerce
Ohio Department of Real Estate APROS 2014
77 S. High Street, 20" Floor
Columhus, OH 43215 Ohio Division of Rea! Estate

Attn: Ms Laura Monick
Subject: Input for the Task Force

Hello Ms. Monick,

If you would be so kind, 1 would like you to present these three items on my behalf to the
Task Force for their consideration. If they need me to appear hefore them for
presentation or discussion I am more than willing to do so. Thank you.

1. As you are aware I have been asking for a change in the O.R.C. Rules concerning
when a cemetery should put 10% or of the grave sale into the Perpetual Care (PC) Fund.
You informed me that you must follow existing law, that says, whenever a grave or burial
right is sold, the PC must be put in. With the creation of the Task Force, I see this as an
opportunity to advise them of our dilemma and possibly other cemeteries, More
precisely, whenever a grave is bought back from the original owner or becomes the
property of Willow View Cemetery again and can be resold, cemeteries are forced by law
to puta PC amount into the fund a second time. 1 realize I could deduct the perpetual
care amount on the the buy-back arrangement from original owners which would solve
that problem. However, we also have a second problem, that is, we have a substantial
number of graves (254) that we have reclaimed due to 50 years or more of inactivity. In
this case, the perpetual care cannot be deducted and when we re-sell those graves we
currently have to put the money in a second time. At today's prices of graves, that
represents roughly $22,000 that will be placed in the PC fund again when the same
graves are eventually resold. I would like the law changed to add the word “grigipallv”
sold place 10% or more into the perpetual care fund, thereby allowing cemeteries to use
these funds for operating costs. Willow View Cemetery has a substantial PC Trust Fund
and we are not trying to skirt the law, just allow more of our funds to be utilized for the
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operating costs, keeping us open to continue our reason for being. Of course, the
cemeleries must maintain a way to keep track of graves sold for the second time and that
can be done through labeling them as Re-Sale Inventory on the invoice.

2. The second item of interest that I would like the Task Force to consider is this:

T would like to see cemeteries be able to keep 50% or greater of the capital gains/year
achieved on the PC Trust fund in addition to the 100% of the dividends and interest. The
reason for this request is that cemeteries need the money for operating costs. I think we
know what happens to the funds once the cemetery is closed and the PC Trust is passed
on to the municipalities, the money is placed in their “general fund” and the cemetery
typically will suffer the consequences. So it is important to keep the cemetery operating
for as long as it can with an infusion of cash from the capital gains each year, Cemetery
Equipment is very expensive and can drain the operating fund quite drastically in one
year if old equipment starts failing. In fact, equipment besides salaries is the largest
cxpense a cemetery has. The longer the cemetery stays open, the bigger the PC Trust
fund will become. In my opinion, the principal and 50% of capital gains will still grow
over the years and provide sufficient funds for long term maintenance.

3. The third item:

I agree with Mr. Tim Long about the Ohio Bureau of Workers Compensation rating
salespersons the same as grounds workers. They should not. If you have any power or
influence on that issue we certainly would appreciate your help. Once again, that affects

our financial operations by putting an unnecessary drain on our finances. Anything that
does that shortens the life span of continving to operate a cemetery.

Thank you Laura for your cooperation in this matter and for presenting my concerns.
Thanking you in advance, Task Force, for hearing my three items of interest.

Regards,

Kathp. %@@/
Kathy Flayler
Manager

Willow View Cemetery Association

RECEIVED
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Pokégnek Bodéwadmik + Pokagon Band of Potawatomi
Department of Language and Culture

32142 Edwards Street * Dowagiac, Ml 49047 » www.PokagonBand-nsn.gov
(269) 462-4325 « (249) 783-0452 fax

April 25, 2014

Anne M. Petit

Superintendent

Ohio Department of Commerce

Divisian of Real Estate & Professional Licensing

Dear Ms. Petit:

My name is Marcus Winchester and | serve as the Tribal Historic Preservation Officer for the
Pokagon Band of Potawatomi Indians. As a Tribal Nation, we have an interest in any matters
that concern the treatment of our ancestors’ remains. It is to my understanding that the Ohio
Cemetery Law Task Force has invited Ohio’s historical tribes to contribute testimony regarding
Native American burial sites. As the representative of the Pokagon Potawatomi, a historical tribe
of Ohlo, | would ask the task force to consider the following when making their
recommendations.

1. In all respects, the Native American Graves Protection and Repatriation Act
{NAGPRA) will be complied with and is the guide to be used where applicable and all
state laws will comport with the requirements and spirit of NAGPRA.

2. The State of Ohio will create a committee composed of the SHPO and the THPO's and
/or NAGPRA representatives of the historic tribes of Ohio, including the Pokagon Band
of Potawatomi. Those parties will have an equal seat on the committee and may form
their structure for meeting times and places and officers according to their consensus.
They will make the determinations as required by the State of Ohio for protection of
burial sites and human/ancestral remains.

3. Disposition of the remains will be made with full and tra nsparent consultation of the
appropriate representatives of the historic federally recognized tribes of Ohio, as in
accordance with NAGPRA.

4. Ask criminal and civil penalties for those found in non-compliance with laws
concerning the protection of burial sites and human remains.

Thank you for reaching out to us and respecting our concern in making sure that our ancestors
are respected.

Sincerely,
izl

A proud, compassionate people committed to strengthening our sovereign nation.

A progressive community focused on culture and the most innovative opportunities for all of our citizens.
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Marcus Winchester
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A proud, compassionate people committed to strengthening our sovereign nation.

A progressive community focused on culture and the most innovative opportunities for all of our citizens.



Chief Glenna Wallace
Eastern Shawnee Tribe of Oklahoma
Testimony
Ohio Legislative Commission on the Education and Preservation of State History
May 13, 2010

Chairman Seitz and members of the Legislative Commission, my name is Chief Glenna Wallace

and I represent the Eastern Shawnee Tribe of Oklahoma, one of three federally recognized
Shawnee tribes.

As you know, Federally-recognized tribes are those that are eligible for funding and services
from the United States government by virtue of their status. Federally-recognized tribes are the
point of contact regarding government-to-government consultation on any project that may
impact resources that are of cultural or religious significance to those communities.

Although Ohio has no federally recognized tribes currently residing in the state, that does not
mean that there are no indigenous tribal interests in Ohio. The Eastern Shawnee as well as the
other Shawnee Tribes, including the Absentee Shawnee and the Shawnee, recognize Ohio as part
their aboriginal and treaty lands. As such, we are very concerned about our American Indian
Cultural sites in Ohio including the preservation, destruction, or looting of those sites. Even
though we were sent to live on reservations in Oklahoma and Kansas, our ancestors are buried
here and our connections to the land run deep.

Walk in my moccasins with me for just a few moments as I briefly review the history of the
Eastern Shawnee Tribe of Oklahoma. We were known as the Mixed Band of Shawnees living
on Lewistown Reservation here in Ohio. Then in 1830 the Indian Removal Act was passed,
followed by the enactment of the Lewistown Treaty in 1831. That treaty meant the Mixed Band
( Senecas and Shawnees) would be sent in 1832 to Indian Territory, later known as Oklahoma.
Sent is a euphemism for forced. We were herded like cattle on a forced migration that covered
more than 700 miles and lasted four months. Beginning in September 1832 we walked on foot
or rode on horseback through the cold, cold month of December. Almost 30% of the Shawnees
died on that infamous march, leaving everything behind: their names, their histories, their
stories, their bones. In 1889 only 79 of my ancestors were alive. It was almost an example of
total genocide. We fundamentally believe we are guardians of those bones, that history, that
past.

1 am here to ensure that the Commission hears a Native voice. Native American tribes with
historical connections to Ohio have a special interest in the collections of the Ohio Historical
Society and other historical museums in Ohio. We support the work that these organizations are
doing to protect the ancient and historic Native American heritage and sites in the state.

Currently, the Eastern Shawnee and OHS are working together on several projects that promote
an understanding of Native American life and the prehistory of Ohio. Our partnership began
back in 2005 when we were planning a cultural tour of our Ohio homelands. That tour came to
fruition in 2007 when our tribe sponsored approximately 100 individuals to begin our search for



our past. Traveling via two buses, we visited several Shawnee sites in Ohio. For most of our
tribal people, it was their first visit to Ohio. On that trip we journeyed to Wapatomica, a revered
Shawnee site, but one that no Shawnee had been to in 211 years. This visit was made possible by
Bill Laidlaw, then Executive Director of Ohio Historical Society. On that trip we noticed that
historical Shawnee presence in various areas in Ohio was frequently not documented. Once
again we turned to the Ohio Historical Society, among others, for guidance in constructing and
erecting an Ohio Historical Marker in Logan County, which we proudly paid for. We were
delighted that approximately 90 of us returned on a second Ohio homeland tour for that
dedication in 2009. On that tour one of the places we visited was Ft. Recovery, the subject of
our third cooperative endeavor with OHS. We are partnering on the development of new
exhibits and interpretive panels at Fort Recovery, site of the historic defeat of General Arthur St.
Clair. We are also working with OHS to construct a monument to the Shawnee at the site of
Wapatomica, a former Shawnee village in western Ohio that was destroyed by General Logan in
1786. OHS will perform the archaeological work and we will provide the monument itself. In
the future, the Eastern Shawnee would like to partner with the state in preserving Ohio’s cultural

heritage by developing a mound trail which would help promote tourism as well as site
preservation.

Several of these mounds are the sites of our ancestors and are being nominated for UNESCO’s
World Heritage status. They include the Hopewell Culture National Historical Park’s five
ancient earthworks in Ross County, as well as the Ohio Historical Society’s Seip Mound in Ross
County, Newark Earthworks in Licking County and Fort Ancient in Warren County. The Eastem
Shawnee appreciate these efforts to recognize the cultural achievements of Native American
peoples. But I would like to make one plea on behalf of these ancestors.

I respectfully ask that the Commission and the State Legislature support a stronger state law
protecting prehistoric and historic Native American burial sites. The current law, which
considers desecration of cemeteries and gravesites a misdemeanor, is insufficient. Even
more disturbing, graves over 125 years of age may not be protected at all. There is no
effective state law enforcing the protection of any unmarked grave sites on public or private land
from looting or vandalism. That means none of my ancestors are protected. Well meaning
individuals from Ohio have mailed bones of my people to me. 1ask you how you would like to
receive bones mailed to you of your grandmothers, your grandfathers? The laxity of the Ohio
burial laws contributes to these actions.

For far too long the Eastern Shawnee Tribe of Oklahoma has endured loss. We have lost our
homeland. We have lost much of our history. For many of us we have even lost the knowledge
of who our forefathers were. 1, like so many of my people, can trace my family line no further
than my great great grandfather. Where my anglicized name came from, 1 know not. What the
Indian names of my ancestors were, 1 know not. We left bones of our people along the way in
that forced migration. Which people and where, we know not. We have lost our ceremonials.
We have lost much of the culture of our people, as well as our language. I beg of you; I repeat,
I beg of you—do not let us lose the bones of our ancestors.



In conclusion Chairman Seitz and members of the Commission, Native American heritage in
Ohio is extremely important. For the Eastern Shawnee, it is our history and a strong part of who
we are. For the citizens of Ohio, Native American heritage is a significant part of the state’s rich
history. Statewide history organizations like the Ohio Historical Society play an important role
in preserving Native American heritage and help show the connections between the people that
lived here before and those who live here now.

Thank you for your time. If you have any questions, [ would be happy to answer them.

Glenna J. Wallace, Chief
Eastern Shawnee Tribe of Oklahoma



Monick, Laura
M

From: Kathy Flayler <ka8zta@willowviewcemetery.com>

Seut: Friday, May 02, 2014 10:25 AM

To: Petit, Anne

Ce: Tom Erickson; Wayne Booher; winifredmick@aol.com; Larry Maxwell; Cindy Feltz;
Monick, Laura; Neer, Kelly

Subject: Cemetery Law Task Force Meeting 4/28/2014

Follow Up Flag: Follow up

-Due By: Monday, June 02, 2014 2:30 PM

Flag Status: Flagged

Dear Ms. Petit,

Thank you for taking my email. 1 heard you were not feeling well and I hope this email finds you feeling
hetter.

I saw from the first meeting minutes that you are Chair of the Task Force. In that regard, I would like to
introduce myself as the Manager of Willow View Cemetery located on 28 acres in Dayton, Ohio. We are a
small well kept cemetery with a large Trust Fund. We have been in existence since 1897 and would like to
continue our existence well into the next century with the help of this long overdue Task Force.

Here is the main reason for my note to you: I believe my letter dated April 8, 2014, was read aloud to the Task
Force at the April 28, 2014 Meeting addressing 3 issues. I have since added another issue that I would like the
Task Force to consider in connection with Cemetery Preservation which I know you have heen discussing. Of
eourse, we would like a response by the Task Force acknowledging each of our items if possible.

The 4th issue is the Preservation of Cemeteries by the Cemetery Trust Fund, once it is passed on to the
assoeiated agency that is tasked to preserve it.

The trust fund account is given to the municipality for the preservation with all good intentions, however, if
there is no law which precludes them from using that money strictly for the cemetery upkeep, chances are, over
time, it will be eroded away with the municipality's more pressing budget concerns and with no accountability
for its disappearance. If there is an existing law, my apologies for not knowing, but if there is one, it is either
not enforced or inefficient or you wouldn't be here today.

The municipality should have no control of where the money is spent except for the perpetual care of the
cemetery. It should also be monitored by people such as Kelly Neer of the Real Estate & Professional
Licensing group, so that we can all be assured this happens like it was intended. After all, the cemeteries are
not able to get at principal or capital gains of the trust fund, only dividends and interest, to be used for thc
upkeep of the cemetery, therefore the municipality should only use the money for cemetcry preservation, which
was the presumed intent of creating the Trust Fund in the first place. Cemeteries have been putting the
required 10% of each grave sale into this fund officially since 1970, when it was made into law to have a trust
JSund dedicated for cemetery perpetual care, but many cemeteries, like ours, were using this fund prior to 1970
Jfor the operating fund they needed to keep their cemetery open for business. They put all their monies into this
Jund, not just 10% of sales, prior to 1970 and this is why our particular Trust Fund is larger than it should be
Jor our sales since 1970. Yes, our fore fathers should have moved a substantial amount to an operating fund
prior to making it the trust fund, probably not knowing they couldn't get access to it later on. A cemetery is a

)}



business and one that is necessary for all concerned to be a viable business. All businesses need an in flux of
substantial amounts of cash flow and property to stay in business. Additional access to the capital gains would
go a long way in cemeteries staying viable longer and reducing the turnover to a municipality down the

road. I, again, apologize for going on about our Trust Fund dilema, however it does lead in to what we feel
may be a problem with preservation of cemeteries once the operating fund goes to zero or we run our of land to
bury people and the trust fund is transitioned to a municipality.

Our thought is to make a law governing the usage of this fund once it is transferred to a municipality and that
its usage should be_monitored by the same organization that monitors all Ohio cemeteries. The control of that
money must be followed to its logical conclusion. You may want to keep it as a separate dedicated account and
have it monitored with a quarterly statement to the Department of Commerce, Division of the Real Estate &
Professional Licensing Group, listing the usage of the funds, amount, balance and projection as to how long it
will last at the current usage rate. This fund should also be invested so 1he municipality too can get dividends
and interest for growth. They would probably have access to the principal and capital gains, one thing the
cemeteries could not access, also for the up keep of the cemetery,

I hope the Task Force will endorse this idea along with our other 3 concerns mentioned in our previous letter
and once again, please read this letter at the next Task Force meeting. I would be happy to attend any meeting
if you or they feel it is warranted.

I want to thank you and the Task Force in advance for your cooperation and interest in keeping the Ohio
Cemeteries viable and preserved for all time.

Respectfully submitted,
Kathy A. Flayler
Kathy Flayler

Manager
Willow View Cemetery



Petit, Anne
m

From: Fred Lynch <daytonsuv@gmail.com>
Sent: Friday, May 30, 2014 2:10 AM

To: Petit, Anne

Subject: Cemetery Law Task Force

Sons of Union Veterans of the Civil War
Department of Ohio
Veterans' Monuments and Memorials Preservation Task Group

May 30,2014

Ms. Anne M. Petit
Co-Chair,
Ohio Cemetery Law Task Force
77 South High Street
Columbus, Ohio 43215

Dear Ms, Petit;

The Department of Ohio, Sons of Union Veterans of the Civil War, has great interest in safeguarding veterans'
memorials, monuments, and associated artifacts located in Ohio cemeteries and communities. We are also very

interested in possibly being of assistance in the efforts of the Ohio Cemetery Law Task Force. Please let us
know how and if we may do so.

We SUVCW are the legal heirs of the Grand Army of the Republic, the largest organization formed for Civil
War veterans. The GAR established many veterans' memorials located in Ohio cemeteries and communities.

Many of our 21 camps within the state are actively involved in the restoration and maintenance of Civil War
veterans' sections in Ohio cemeteries.

As a current Department program, we are actively advocating that the Ohio state legislature establish legislation
and law to specifically protect veterans' monuments and memorials from desecration. Among specific efforts to
date, we have produced a related advocacy package and drafted a suggested addition to Ohio Revised Code 29
Section 2927. We will gladly send you copies if so desired.

If the Ohio Cemetery Law Task Force has an information mailing list, please include us on it. If we may be of
service, let us know the way.

Sincerely,
Fredric C. Lynch
Past Department Commander






Fredric C. Lyuch
Past Department of Ohio Commander
Sons of Union Veterans of the Civil War
February 12,2014

ADVOCACY FOR OHIO VETERANS' MONUMENTS AND MEMORIALS

PROTECTION LEGISLATION
STATEMENT QOF NEED: The State of Ohio has no statute that specifically safeguards veterans' memorials and
monuments from vandalism, destruction, sale, repurposing, inappropriate use, or violations of the purpose for which they
were created. As a consequence, there has occurred, and will continue to happen, desecration of veterans’ monuments and
memorials estahlished by the Grand Army of tbe Repuhlic (GAR) following the American Civil War. Similarly veterans'
monuments and memorials estahlished hy other veterans' organizations and Ohio communities to honor our nation's
veterans are being sold, destroyed, and used other tban as veterans' monuments and memorials due to the absence of due
process needed to safeguard them. These monuments were created for the puhlic good and built through use of private
funds with some public support. Vandalism, destruction, sale, repurposing, and misuse of elements of veterans'
monuments and memorials should be illegal. Ohio veterans; monuments and memorials need the protection provided by
state law. This document offers information that will hopefully be useful developing a very needed Ohio statute,

PROPOSAL: That Senator Scbaffer write, sponsor, and advocate approval of legislation that shall permanently safeguard
veterans monuments and memorials located on puhlic and private land within tbe State of Ohio.

CHALLENGES AND FACTS:

1. Unlike many other states, Ohio currently has no specific state statute to safeguard from neglect, illegal sale,
inappropriate alteration, destruction, desecration, disposal, misuse, or redirection of purpose of monuments and
memorials that honor Armed Forces veterans. (A ttachments 1A-E)

2. Ohio laws require counties and townships provide for maintenance of veterans' sections in public and private
cemeteries, but do not safeguard veterans' monuments and memorials from desecration. (Attacbments 2A-B)

3. There are federal statutes that protect veterans’ monuments and memorials located on federal property, but there
is no comparable statute to similarly protect veterans memorials located on puhlic and private property within the
State of Ohio. (Attachments 3A-C)

4. Ohio veteran's monuments and memorials have been sold, damaged, stolen, and misused. (Attachments 4A-D)

5. There are approximately 300 known public Civil War monuments and memorials in Ohio. They are located in
85 of Ohio's 88 counties. Although created during the decades following the American Civil War, GAR monu-
ments honor all veterans. Veterans' monuments and memorials are located upon state, county, township,
municipal, and other property in Ohio including in parks, public locations, and cemeteries. (Attachment 5)

6. It should be unlawful for any person or persons, or the authorities of a county, city, township, or other public
entity to disturb or interfere with a veterans' monument or memorial to which they do not have legal title. For
purposes of state law, "disturh or interfere with" includes removal of, damaging, or defacing veterans monuments
and memorials bonoring Armed Forces veterans, or selling elements that are part of them, (Attachments 6A & B)

7. An Obio veterans' monuments and memorials protection statute sbould provide that violations are a Class C
Felony: I to 5 years in prison and a maximum fine of $10,000 if convicted.

8. Following the Civil War, ahout 12,000 obsolete cannons were donated to towns and veterans' groups for use as
part of veterans' monuments and memorials. Most were [oaned to Grand Army of the Republic Posts and used as
part of Veterans' monuments and memorials. A register of "Known Surviving Civil War Cannons in Geographic
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Order” documents fewer than 5,700 survive. More than 260 registered cannons are or were located in Ohio when
the register was completed. Most, but not all, "survivors” remain on public display as veterans’ memorials.

9. According to USA TODAY, at least 560 artillery pieces, Union and Confederate collectibles valued from
$20,000 to $200,000, are in private hands. Most of these cannons were obtained other than through proper legal
process. Reportedly, half a dozen collectors possess more than 20 cannons each. Few, if any, "privately owned"
(legally government property) cannons are used as veterans' monuments or memorials. (Attachments 7A-B)

10. U.S. Army and Navy surplus cannons loaned to the GAR and communities remain U.S. Government property.
A list of artillery loaned to the Grand Army of the Republic and communities by the U.S. Army or Navy exists.
Ownership of monuments, memorials, and artifacts that were GAR property as of 1954 was bequeathed and
transferred to the SUVCW by Deed of Conveyance that year. (Attachment 8)

11. The Sous of Union Veterans of the Civil War Department of Ohio’s 20 Camps and more than 500 members
voluntarily continue the efforts of the GAR to honor veterans. Efforts include conducting public ceremonies at
existing monuments and memorials and helping to maintain and preserve them. In addition, SUVCW Camps
continue the tradition of establishing new monuments. (Attachment 9A-C)

DEFINITIONS:

MONUMENT: (http://dictionary.reference.com/browse/monument)
1. Something erected in memory of a person, event, etc., as a building, pillar, or statue.

2. Any building, megalith, etc., surviving from a past age, and regarded as of historical or archaeological
importance.

3. Any enduring evidence or notable example of something.

4. An exemplar, model, or personification of some abstract quality, especially when considered to be beyond
question.

5, An area or a site of interest to the public for its historical significance, great natural beauty, etc., preserved and
maintained by a government.

MEMORIAL: (http://dictionary.reference.com/browse/memorial)
Something designed to preserve the memory of a person, event, etc., as a monument or a holiday.

VETERAN - FEDERAL DEFINITION: (http://sudbury.ma.us/services/individual_faq.asp?id=219)
Under federal law a veteran is any person who served honorably on active duty in the Armed Forces of the United
States. (Discharges marked GENERAL and UNDER HONORABLE CONDITIONS also qualify.)

JUSTIFICATION FOR MAKING THIS PROPOSAL:
1 am a member of the Sons of Union Veterans of the Civil War (SUVCW) and a descendant of a Civil War
veteran who after the war was a member of the Grand Army of the Republic (GAR) in Tuscarawas County. The
GAR was a fraternal organization composed of veterans of the United States Army, Navy, Marine Corps, and
Revenue Cutter Service who served during the American Civil War 1861-65. Founded in 1866, the organization
was dissolved in 1956 when its last member died. The GAR was among the first organized advocacy groups in
the nation. They supported voting rights for black veterans, worked with the U.S Congress to establish veterans'
pensions, and funded and built monuments and memorials to honor the nation’s veterans. The GAR was
succeeded by the Sons of Union Veterans of the Civil War (SUVCW), an organization chartered by Congress.
The SUVCW membership includes male descendants of Union veterans and others. The group is the legal heir to
the mission and property of the GAR. All GAR monuments and memorials still honor veterans. Other veterans’
organizations and many Ohio communities have continued the tradition of building monuments and memorials to
honor all who have served in the U.S. Armed Forces and in our nation's wars and conflicts. Many veterans,
including me, earnestly desire to ensure veterans' monuments and memorials are permanently safeguarded.

3



SUPPORTING MATERIALS APPLICABLE TO THE PROPOSAL:
=R ANERALS ANTLICABLYE 10 THE PROPOSAL:

Attachment ] - Other States' Statutes

A. Virginia Code 15.2-1812 - Memorials for War Veterans

B. New York Veterans' Memorials Preservation Act

C. New York Veterans' Graves, Monuments, and Memorials Protection Law
D. New York Veterans' Graves and Memorials Protection Law Passed

E. Maine Veterans' Monuments and Memorials Protection Law

Attachment 2 - Ohio Cemetery Statutes - County & Township Responsibilities

A. Ohio Revised Code Title LIX Veteran - Military Affairs Section 5901
B. Ohio Revised Code Title V TOWNSHIPS - Chapter 517: Cemeteries

Attachment 3 - Federal Statutes to Protect Veterans' Monuments & Memorials

A. Protection of Veterans’ Memorials Act
B. News Release Hails Strengthening of Penalties for the Theft of Veterans’ Memorials
C. Veterans’ Memorial Preservation and Recognition Act of 2003

Attachment 4 - News Articles Regarding Veterans' Monuments & Memorials

A. Army Wants Back "Homeless" Memorial Cannon Stolen From Atlanta Park
B. Veterans' Memorial Cannon Stolen in Blanchester

C. Veterans' Memorial Cannon Stolen in Findlay Found in Virginia Museum
D. South Charleston Veterans' Memorial's Cannon Balls Stolen

Attachment 5 - Some Ohio Monuments & Memorials to Veterans
Attachment 6 - Examples Why Protective Legislation is Needed

A. Cemetery in Wilmington, Ohio Tries to Sell two GAR Veterans' Memorial Cannons
B. Dayton Cemetery Sells Veterans' Memorial Cannon It Didn't Own

Attachment 7 - Misuse of Veterans' Monuments & Memorials in Private Hands

A. Collectors Search for, Buy Veterans' Memorial Cannons for Personal Use
B. Government Cannons Once Part of Veterans' Memorials Used as Movie Props

Attachment 8 - SUVCW Legal Heir to GAR Property
Attachment 9 - SUVCW Projects Honor Veterans

A. Gallipolis Camp Replaces "Missing" GAR Civil War Veterans' Monument With New One
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B. Cincinnati Camp Raises Funds and Replaces Federal Memorial at National Battlefield Park P.27

C. Frost Camp Restores, Maintains, and Meets in Original 1896 GAR Building

P.27

D. Dayton Camp Restores, Maintains Veterans' Section at Abandoned Old Greencastle CemeteryP. 27



ATTACHMENT 1 - OTHER STATES' STATUTES

ATTCH. 1A - Virginia Code 15.2-1812 - Memorials for war veterans
Published on http://vacode.org/15.2-1812/

Virginia Code > Title 15.2 > Chapter 18 > § 15.2-1812 - Memorials for war veterans

§ 15.2-1812, Memorials for war veterans.

A locality may, within the geographical limits of the locality, authorize and permit the erection of monuments or
memorials for any war or conflict, or for any engagement of such war or conflict, to include the following monuments
or memorials: Algonquin (1622), French and Indian (1754-1763), Revolutionary (1775-1783), War of 1812 (1812-
1815), Mexican (1846-1848), Confederate or Union monuments or memorials of the War Between the States (1861-
1865), Spanish-American (1898), World War I (1917-1918), World War I1 (1941-1945), Korean (1950-1953), Vietnam
(1965-1973), Operation Desert Shield-Desert Storm (1990-1991), Global War on Terrorism (2000-), Operation
Enduring Freedom (2001-), and Operation Iraqi Freedom (2003 -). If such are erected, it shall be unlawful for the
authorities of the locality, or any other person or persons, to disturb or interfere with any monuments or memorials so
erected, or to prevent its citizens from taking proper measures and exercising proper means for the protection,
preservation and care of same. For purposes of this section, "disturb or interfere with" includes removal of, damaging
or defacing monuments or memorials, or, in the case of the War Between the States, the placement of Union markings
or monuments on previously designated Confederate memorials or the placement of Confederate markings or
monuments on previously designated Union memorials.

The governing body may appropriate a sufficient sum of money out of its funds to complete or aid in the erection of
monuments or memorials to the veterans of such wars. The governing body may also make a special levy to raise the
money necessary for the erection or completion of any such monuments or memorials, or to supplement the funds
already raised or that may be raised by private persons, Veterans of Foreign Wars, the American Legion or other
organizations. It may also appropriate, out of any funds of such locality, a sufficient sum of money to permanently carc

for, protect and preserve such monuments or memorials and may expend the same thereafter as other funds are
expended.

ATTACHMENT 1B - New York Veterans' Memorials Preservation Act
Published on http://open.nysenate.gov/legislation/bill/S3209-2011

Bill $3209-2011
Establishes the veterans' memorials preservation act

STATE OF NEW YORK

3209 -
2011-2012 Regular Sessions

IN SENATE February 11, 2011

Introduced by Sen. NOZZOLIO -- read twice and ordered printed, and when printed to be committed to the Committee
on Veterans, Homeland Security and Military Affairs

AN ACT establishing the veterans' memorials preservation act



THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED IN SENATE AND ASSEMBLY, DO ENACT AS
FOLLOWS:

Section 1. Short title. This act shall be known and may be cited as the "veterans' memorials preservation act",

S 2. Definitions. For the purposes of this act:

(2) a "memorial" is any park, monument, field, open land, grove of trees, building, structure, artwork, tablet, plaque,
wall, or any other structure that has been donated to, or constructed by, a public entity as a memorial to veterans of any
war, conflict, or police action engaged in by the armed forces of the United States, or any one of the United States, or the
New York national guard.

(b) a "public entity" is any governmental body of any kind, including, but not limited to, the state, a city, town, village,
borough, school district, or public authority.

$ 3. Memorials shall be preserved and be open to the public. (a) Any public entity that has created or received a gift of
a memorial shall not alter, destroy, reconfigure, adjust, change, modify, or move such memorial, or cause or permit any
person to commit such acts; provided, however, that such acts are permitted when reasonably necessary.

(b) Any public entity that has created a memorial or accepted a gift of a memorial shall maintain the memorial in a
reasonable manner.

(<) A public entity shall not restrict access to a memorial except as reasonably necessary.

S 4. This act shall take effect immediately,

ATTACHMENT 1C - New York Veterans' Graves, Monuments, and Memorials Protection Law
Published at hnpdfussembly.slme.ny.usllcgl’?defaultwﬂd&*&bn%’sol728&tem1=20l 1&Summary=Y& Actions=Y & Text=Y & Votes=Y

STATE OF NEW YORK
1728
2011-2012 Regular Sessions
INSENATE
January 11, 2011

Introduced by Sens. LARKIN, ALESI, BONACIC, MAZIARZ -- read twice and ordered printed, and when printed
to be committed to the Committee on Codes

AN ACT to amend the penal law, in relation to cemetery desecration and cemetery desecration of a veteran

3 S 4. The penal law is amended by adding two new sections 145,28 and

4 145.29 to read as follows:

5 §145.28 CEMETERY DESECRATION OF A VETERAN; DEFINITION OF "VETERAN".

6 FOR THE PURPOSES OF SECTION 145.29 OF THIS ARTICLE, THE TERM "VETERAN"

7 MEANS A DECEASED PERSON WHO:

8 1.(A) SERVED IN THE ACTIVE MILITARY, NAVAL, OR AIR SERVICE DURING A

9 WAR IN WHICH THE UNITED STATES ENGAGED; OR

10 (B) SERVED IN THE RESERVE COMPONENT OF THE ARMED FORCES, THE ORGANIZED

11 MILITIA OF THE STATE; OR

12 (C) ISELIGIBLE TO RECEIVE A STANDARD GOVERNMENT HEADSTONE OR MARKER

13 FOR INSTALLATION IN A PRIVATE CEMETERY OR A STATE VETERANS' CEMETERY

14 PROVIDED BY THE UNITED STATES DEPARTMENT OF VETERANS AFFAIRS WHO SERVED
15 IN THE UNITED STATES ARMED FORCES; AND

16 2. WAS DISCHARGED OR RELEASED THEREFROM UNDER CONDITIONS OTHER THAN

17 DISHONORABLE.

18 FOR THE PURPOSES OF THIS SECTION “RESERVE COMPONENT OF THE ARMED FORCES-
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[9 OF THE UNITED STATES” MEANS THE ARMY RESERVE, THE NAVAL RESERVE, THE

20 MARINE CORPS RESERVE, THE AIR FORCE RESERVE, THE COAST GUARD RESERVE,

21 THE ARMY NATIONAL GUARD OF THE UNITED STATES AND THE AIR NATIONAL GUARD
22 OF THE UNITED STATES AND WHOSE SERVICE WAS DURING A WAR IN WHICH THE
23 UNITED STATES ENGAGED. ORGANIZED MILITIA OF THE STATE, SHALL MEAN

24 SERVICE OTHER THAN PERMANENT, FULL-TIME SERVICE IN THE MILITARY FORCES

25 OF THE STATE OF NEW YORK INCLUDING BUT NOT LIMITED TO THE NEW YORK ARMY
26 NATIONAL GUARD, THE NEW YORK AIR NATIONAL GUARD, THE NAVAL MILITIA AND
27 THE NEW YORK GUARD (NOT INCLUDING THE INACTIVE NATIONAL GUARD AND NOT
28 INCLUDING THE NEW YORK GUARD IN AN INACTIVE STATUS).

29 S 145.29 CEMETERY DESECRATION OF A VETERAN.

30 A PERSON IS GUILTY OF CEMETERY DESECRATION OF A VETERAN WHEN, WITH

31 INTENT TO DAMAGE THE PROPERTY OF ANOTHER PERSON AND HAVING NO RIGHT TO
32 DO SO NOR ANY REASONABLE GROUND TO BELIEVE THAT HE OR SHE HAS SUCH

33 RIGHT, HE OR SHE INTENTIONALLY DAMAGES:

34 (A) ANY REAL OR PERSONAL PROPERTY THAT HE OR SHE KNOWS IS USED OR

35 MAINTAINED AS A CEMETERY, MAUSOLEUM, COLUMBARIUM, LOT, PLOT, GRAVE,

36 BURIAL PLACE, NICHE, CRYPT, VAULT OR OTHER PLACE OF INTERMENT OR TEMPO-

37 RARY STORAGE PLACE OF A VETERAN; OR

38 (B) ANY MONUMENT, HEADSTONE, MARKER, MEMORIAL, PLAQUE, STATUE VASE,

39 URN, DECORATION, FLAG HOLDER, BADGE, SHIELD, ITEM OF MEMORABILIA OR

40 OTHER EMBELLISHMENT THAT IS LOCATED ON OR ADJACENT TO, OR IS OTHERWISE
41 ASSOCIATED WITH, ANY SUCH CEMETERY, MAUSOLEUM, COLUMBARIUM, LOT, PLOT,
42 GRAVE, BURIAL PLACE, NICHE, CRYPT, VAULT OR OTHER PLACE OF INTERMENT OR

43 TEMPORARY STORAGE THAT HE OR SHE KNOWS BELONGS TO A VETERAN.

44 CEMETERY DESECRATION OF A VETERAN IS A CLASS E FELONY.

ATTACHMENT 1D - New York Veterans' Memorials Preservation Act Passed
Published on New York State Senate http://www.nysenate.go

Senate Passes Legislation to Protect Graves of Civil War Veterans
Posted by Majority Press on Monday, Marcb Sth, 2012

The New York State Senate today passed legislation that would prohibit the unauthorized sale of veteran cemetery
markers that are over 75 years old, and would create the new crime of desecration of a veteran cemetery plot, grave or
burial place. These bills continue the Senate’s commitment to maintain the dignity of veterans’ cemeteries and
commemorative property.

The Senate passed a bill (S.1504), sponsored by Senator William Larkin (R-C, Cornwall-on-Hudson), that would prohibit
the unauthorized sale of veteran’s commemorative cemetery markers, flag holders, monuments, statues or other physical
memorabilia that are over 75 years old.

The bill addresses a problem first noted by the New York Sons of Union Veterans of the Civil War, According to the

organization, cemetery corporations were selling valuable antique cemetery markers, statues, and monuments from the
Civil War era.

These monuments were erected over a century ago by Civil War veterans groups to commemorate the sacrifices of their
comrades-in-arms. The bill aims to ensure that these Civil War monuments remain where they were originally placed,
allowing them to continue to honor the memory of Civil War veterans, rather than be sold off for profit.

In addition, the Senate passed a bill (S.1728), also sponsored by Senator Larkin, which would create the crime of
“Cemetery Desecration of a Veteran,” a Class E felony. Currently, there is no law that specifically protects veteran grave
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sites. The bill also provides that a person convicted of desecrating a veteran’s cemetery can be sentenced to community
service at desecrated cemeteries as a condition for probation or conditional release.

"Cemeteries should not be able to profit from selling memorials to Civil War soldiers who fought to unite our nation,”
Senator Larkin said, “Just as we work to ensure that veterans of today’s wars are treated with respect, we must work to
maintain the final resting places of Civil War soldiers in New York with dignity.” The bills were sent to the Assembly

ATTCHMENT 1E - Maine's Veterans' Monuments and Memorials Protection Lnw
Published on http://www.mainelegislature.org/legis/statutes/I 3/title I 3sec 1 101.html

Maine Revised Statutes
Title 13: CORPORATIONS
Chapter 83: CEMETERY CORPORATIONS

Article 2: DUTIES OF TOWN OR COUNTY

§1101. MAINTENANCE AND REPAIRS; MUNICIPALITY

1. Ancient bnrying grounds. In any ancient burying ground, as referenced in Title 30-A, section 5723,

the municipality in which that burying ground is located shall keep in good condition all graves, headstones,
monuments and markers and, to the best of its ability given the location and accessibility of the ancient
burying ground, shall keep the grass, weeds and brush suitably cut and trimmed on those graves from May Ist
to September 30th of each year. A municipality may designate a caretaker to whom it delegates for a specified
period of time the municipality's responsibilities regarding an ancient burying ground.

[ 2013, c. 421, §1 (NEW) ]

2. Grave sites of veterans in publie bnrying grounds. In any public burying ground in which a veteran
of the Armed Forces of the United States is buried, the municipality in which that burying ground is located
shall keep the grave, headstone, monument or marker designating the hurial place of any veteran of the
Armed Forces of the United States in good condition and repair from May Ist to September 30th of each year,
including:

A. Regrading the grave site to make it level when the grave site has sunk 3 or more inches compared to

the surrounding ground; {2013, c. 421, §1 (NEW).]

B. Maintaining the proper height and orientation, both vertical and horizontal, of the headstone,

monument or marker; {2013, c. 421, §1 (NEW).]

C. Ensuring that inscriptions on the headstone, monument or marker are visible and legible; {2013,

c. 421, §1 (NEW).)

D. Ensuring that the average height of grass at the grave site is hetween 1.5 to 2.5 inches but no more

than 3 inches; [2013, ¢. 421, §1 (NEW).)

E. Keeping a flat grave marker free of grass and debris; and {2013, c. 421, §1 (NEW).]

F. Keeping the hurial place free of fallen trees, hranches, vines and weeds. [2013, c. 421, §1

ATTACHMENT 2 - OHIO CEMETERY STATUTES - CO. & TOWNSHIP RESPONSIBILITY
—_—— s e L ENVIEARRY DIALUIES - CO, & TOVWNSHIP RESPONSIBILITY
ATTCH. 2A - Ohio Revised Code - County Responsibility

Published on http://codes.ohio.gov/orc/5901

* » Title [59] LIX VETERANS - MILITARY AFFAIRS Chapter 5901: VETERANS’ SERVICES COMMISSIONS
5901.35 Care of graves of veterans.

The board of county commissioners shall provide for the proper care of the graves of all veterans, and of confederate
soldiers, sailors, and marines who are buried in lots used exclusively for the benefit of veterans and confederate soldiers,
sailors, and marines in cemeteries or burying grounds. Effective Date; 09-14-]988

5901.37 Care of portion of eemetery sot apart for burial of veterans.
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In any county having a cemetery or part of it set apart for the burial of veterans, or contaiming a monument erected to their
memory, or containing monuments and memorials erected by private or public expense to the memory of veterans, the
board of county commissioners shall care for and properly preserve that portion of the cemetery so set apart for the burial
of such veterans, and shall care for and properly preserve the monuments or memorials, and the board shall pay all
expenses incident to such care and preservation from the general fund of the county. Effective Date: 09-14-1988

ATTCH., 2B - Ohio Revised Code - Township Responsibility
Published on http://codes.ohio.gov/orc/517

» Title {S] V TOWNSHIPS Chapter 517: CEMETERIES

517.30 Trustees may erect monument eommemorating members of armed forces.

A board of township trustees may erect a sujtable monument to commemorate the members of the armed forces who died
in the service of the United States or of this state. The board, by a majority vote, may appropriate and expend not more
than five thousand dollars from township funds for the purpose of erecting the monument, according to plans and
specifications furnished or approved by the board. Effective Date: 04-10-2001

517.31 Care of monument.

In any township in which the board of township trustces has crected a memorial monument as provided by section 517.30
of the Revised Code, or in which the citizens thercof have erected such a monument, cither upon the public grounds of
such township or upon grounds therein donated or procured by the citizens for such use, and have caused such grounds to
be enclosed, the board may take charge of such monument, grounds, and enclosure, and keep them in repair. For such

purpose the board may appropriate and expend such sum of money as required from the township funds. Effective Date:
04-16-1993

ATTACHMENT 3 - FEDERAL STATUTES TO PROTECT MONUMENTS & MEMORIAL

ATTCH. 3A - Proteetion of veterans’ memorials
Published on HTTP//WWW,LAW.CORNELL.EDU/USCODE/TEXT/18/1369

18 U.S. CODE § 1369 - DESTRUCTION OF VETERANS’ MEMORIALS

(a) Whoever, in a circumstance descrihed in subsection (b), willfully injures or destroys, or attempts to injure or
destroy, any structure, plaque, statue, or other monument on puhlic property commemorating the service of any
person or persons in the armed forces of the United States shall be fined under this title, imprisoned not more
than [0 years, or both.

(b) A circumstance described in this subsection is that—

(1) in committing the offense described in subsection (a), the defendant travels or causes another to travel in
interstate or foreign commerce, or uses the mail or an instrumentality of interstate or foreign commerce; or

(2) the strueture, plaque, statue, or other monument described in subsection (a) is located on property owned by,
or under the jurisdiction of, the Federal Government.

AUTHOR'S NOTE: The President signed the Defense Authorization Act (H.R. 4310) into law January 2. 2012. The
Protection of Veterans' Memorials Act was incorporated into H.R. 4310 and is now also law. The Protection of Veterans’
Memorials Act makes it a federal felony to steal veterans’ memorials of any value, punishable by a maximum of upto 10
years in prison and a minimum fine of $250,000 or double the amount of the stolen item.



ATTACH. 3B - News release hails strengtheuiug of federal peualties for the theft of veteraus’ memorials

Published on hitp://www.blumenthal.senate.gov/newsroom/press/release/blumenthal -delauro-and-murphy-laud-senate-passage-of-
amendment-protecting-veterans-memorials-

Blumeuthal, DeLauro, And Mnrphy Laud Senate Passage Of Amendment Protectiug Veterans’

Memorials \ Amendment Introduced In Response To Memorial Tbefts In New Britain, Shelton, Derby
And Ansonia

Saturday, December 8, 2012

{Washington, DC) - U.S. Senator Richard Blumenthal (D-Conn.), Congresswoman Rosa DeLauro (D-3) and
Congressman Chris Murphy (D-5) Sunday hailed passage of a Senate amendment to strengthen federal penalties for the
theft of veterans® memorials. The Protection of Veterans Memorials Act was introduced by Blumenthal as an amendment
to the National Defense Authorization Act of 2013. Blumenthal’s Senate amendment was drafted based on legislation

written by Murphy in response to memorial thefts in New Britain, Shelton, Derby and Ansonia. DeLauro joined Murphy
in introducing the legislation in the House.

Current federal theft statutes make it a federal felony to transport across state lines stolen goods of more than $5,000. The
Protection of Veterans’ Memorials Act makes it a federal felony to steal veterans’ memorials of any value, punishable by
a maximum of up to 10 years in prison and a minimum fine of $250,000 or douhle the amount of the stolen item.

“This measure should deter anyone tempted to steal or desecrate these memorials to military heroes. Memorial plaques
honor brave service members whose sacrifices make our nation great. They deserve our highest respect and protection.

Anyone defiling veteran memorials and stealing them to sell as scrap deserves severe punishment and shame,” said
Blumenthal.

The Senate NDAA bill now heads to conference where it will be reconciled with the House passed version of the bill.
“The theft of these memorials is absolutely sickening,” said Murphy. "Our communities’ memorials honor the service and
sactifice of America’s Veterans and they should stand for all time as a testament to those who have womn our nation's
uniform. We hope that the severity of these penalties will serve as a stern warning against would-be thieves taking these
memorials out of Connecticut, and help local law enforcement catch perpetrators in the state and bring them to justice.”

"1 applaud the Senate for taking this important step to prosecute individuals whose deplorable actions against veterans
deserve to be punished. Memorials are a testament to our veterans and we owe it to the millions who have served our
country to honor their service. The brave men and women who defend America deserve nothing but the utmost respect

and 1 will work to make sure this legislation is included in the final defense bill so the President can sign it into law,” said
DeLauro.

ATTCH. 3C - Veterans’ Memorial Preservation and Recognition Act of 2003
Published on http://www.gpo.gov/fdsys/pkg/PLAW-l08publ29/pdePLAW-lOBpubI29.pdf

Preservation and Recognition Act of 2003

117 STAT. 772 PUBLIC LAW 108-29—MAY 29, 2003

Public Law 108-29 - [08th Congress

An Act to further the protection and recognition of veterans’ memorials, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the *‘Veterans' Memorial Preservation and Recognition Act of 2003,

SEC. 2. CRIMINAL PENALTIES FOR DESTRUCTION OF VETERANS'

MEMORIALS.
(a) IN GENERAL.—Chapter 65 of title 18, United States Code, is amended by adding at the end the following:
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¢¢§ 1369. Destruction of veterans’ memorials

**(a) Whoever, in a circumstance described in subsection (b), willfully injures or destroys, or attempts to injure or destroy,
any structure, plaque, statue, or other menument on public property commemorating the service of any persen or persens
in the armed forces of the United States shall be fined under this title, imprisoned not more than 10 years, or both.

**(b) A circumstance deseribed in this subsection is that—

**(1) in committing the offense described in subsection (a), the defendant travels or causes unother to travel in interstate or
foreign commerce, or uses the mail or an instrumentality of interstate or foreign commerce; or

¢4(2) the strueture, plaque, statue, or other monument described in subsection (a) is located on property owned by, or
under the jurisdiction of, the Federal Government.”.

(b) CLERICAL AMENDMENT.—The table of seetions at the beginning of ehapter 65 of title 18, United States Code, is
amended by adding at the end the following: ‘‘1369. Destruction of veterans’ memorials.”.

Approved May 29, 2003.

ATTACHMENT 4 - NEWS ARTICLES REGARDING MONUMENTS & MEMORIALS

ATTCH. 4A - Army wants back "bomcless" memorial cannon stolen from Atlanta park

Civil War cannon fonnd among stolcn goods in Ga.

Published on htip://www.cherokeetribune.com/view/full_story/6708652/article-Civil- War-cannon-found-among-stolen-goods-in-Ga-
#ixzz2s0FMLCEs

Associated Press March 14, 2010

ATLANTA - When a 5-foot-long Civil War cannon turned up during a search for stolen goods at a Spalding County
house, that was just the beginning of a mystery.

Now investigators have to sort through multiple elaims and determine who owns it. There is no shortage of would-be
takers.

Georgia officials say the antique artillery piece belongs to them. Atlanta representatives say it's the city's. Federal officials
say it could be the U.S. Army's. And then there is Arkansas, where the cannon was onee used to train cadets.

Spalding County Sheriff's Investigator Josh Pitts says he's waiting on the proper paperwork to determine the owner. And
he knows, "I'll probably never discover another cannen in my career."

The 26-year-old lawman said that the 780-pound cannon was discovered when offieers searched a home Feb. 8.
First, they found a stolen pickup and a 53-foot trailer full of fireworks. Inside the house was a wooden bex. Tucked away
in the box was the bronze cannen barrel adorned with an eagle.

"1 was never a history enthusiast in scheol," Pitts said. "But ['ve learned a lot in the last month." The cannon's trip to
Georgia began more than 150 years ago in Boston, where the Cyrus Alger Co. produced 12-pound howitzers. Reeords
show that it next went to the Arkansas Military Institute, An Atlanta newspaper reported Saturday. About 10 years later,
the institute’s cadets used it in the Civil War.

Steve McAteer, director of the MacArthur Museumn of Arkansas Military History in Little Rock, said the museum’s

records trace the cannon te Virginia, where it was lost in battle. It turned up in 1887 when Georgia officials delivered four
cannens, including one with an eagle on the barrel, to the city of Atlanta for display.
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Title 29. CRIMES - PROCEDURE
Chapter 2927. MISCELLANEOUS OFFENSES
§ 2927. 28. Unlawful Transactions In Veterans’ Memorials

(A) No person, except as authorized in this division, shall knowingly
sell, offer to sell, give away, purchase, alter or remove from its site,
any memorial erected or placed on public or private property, whether
it be inside or outside of a structure, honoring or commemorating a
military veteran, veterans group, war, military conflict or military
event, without first securing the approval of a two-thirds majority
vote of and a certificate of permission from the county veterans
service commission of the county in which the memorial is situated,
or, if no county veterans service commission exists, then securing the
unanimous approval of and a certificate of permission from the board
of county commissioners of that county.

(B) As used in this section, person means any natural person, any
corporation, or an officer or employee of any corporation, any
partnership or an officer or employee of any partnership, or any
business of any kind or an officer or employee of that business.

(C) As used in this section, memorial means monument, memorial,
marker, plaque, surplus military equipment, or other item, including
flag holders, erected or placed on public or private property, whether
it be inside or outside of a structure, honoring or commemorating a
military veteran, veterans group, war, military conflict or military
event.

(D) Whoever violates division (A) of this section is guilty of unlawful
transactions in veterans’ memorials, a felony of the fourth degree.



Oh . Bureau of Workers’
lO Compensation
30 W, Spring SL
Columbus, OH 43215-2256

Governor John R, Kasich
Administrator/CEQ Staphen Buehrer

ohiobwe.com
1-800-OHIOBWC

August 6, 2014

Mr. Timothy C. Long
Attorney At Law

455 South Ludlow Alley
Columbus, Ohio 43215

Dear Mr. Long,

| recently received a copy of your September 25, 2012 letter. | apologize you did not receive a response at the
time, as this is the first | have seen your letter. | understand you were requesting consideration to adopt a special
exception rule to the National Council on Compensation Insurance (NCCI) scope associated with manual
classification 9220-Cemetery Operatlons and Drivers.

As you stated there were a series of audits completed in 2004 focusing on policies with cemetery manual
classification codes. Since 2004, BWC has performed 2 audit projects on the cemetery industry that invoived
approximately 80 audits. Of the 80 audits, S resulted in policies being awarded premium credits of approximately
$6,000 and 15 being billed for approximately $31,600 for additional premlum. The majority of the 15 policies
bliled for additional premium involved payroll for sales staff reported to manual 8742-Salespersons. The
reassignment of the sales staff payroll, either all or a portion, to manual classification 9220 resulted in the billing
of additional payroll.

During appeals of these audits, BWC staff followed the language of manual scope 9220 per Ohio Revised code
4123.29 (A){1) and Ohio Administrative Code 4123-17-08 which states Ohla BWC is to follow the scopes set by
NCCI. As you know, NCCI does allow for state exceptions, however BWC has elected not to deviate from NCCi's
classification protocols within a class code, therefore Ohio does not have any state exceptions.

BWC has conducted an analysis of the claims submitted by cemetery workers formerly reported under manual
classification 8742. These injuries were synonymous with the injuries being filed In manual class 9220, including
salesmen falling into gravesites that had been dug as well as injuries from the digging equipment. These are not
injurles that you would typically find In an outside sales manual code and is an Indication that the cemetery
salesperson has exposure to the cemetery operations. In your letter, you indicated the Ohio cemetery industry
can demonstrate that there have been practically no claims by cemetery salespersons In Ohio. | would be happy
to discuss this further and review any information you have on the issue.

if you would like to set up a meeting, please contact Maria Rossi-Cook at 614-644-5223.

Siaierely,

Steve Buehrer
Administrator/CEO
Ohlo Bureau of Workers’ Compensation

Cc: OCA Legislative Committee
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Exhibit B

Revised Code Chapter 4767
Draft Language







Chapter 4767: CEMETERY REGISTRATION
4767.01 Cemetery registration definitions.

As used in sections 4767.01 to 4767-08 4767.89 of the Revised Code:
(A) "Ccmetery," "intcrment,” "burial right," "entombment right," asd "columbarium right,"

“human remains” and “natural burial site” have the same mcanings as in section 1721.21 of the
Revised Codc.

(B) "Political subdivision" means one or more municipal. kc‘o\‘rporations, townships, or other
bodics corporate and politic authorized to opcratc and maintain a cemetcry under the law of this
state.

(C) "Division of real estate" may be uscd intcrchangcably with, and for all purposes has the same
meaning as, "division of real estate and professional licensing.* :

(D) "Superintendent" or "superintendent of thc division of real cstate" means.the superintendent
of the division of real estate and profcssional licensing of this state. Whenéi‘(e};fche division or
superintendent of rcal estate is referred to or designated in any statute, rule, contract, or other
document, the refcrence or designation shall be deemed to. refer to the division or superintendent
of rcal cstate and professional hcensmg, as the casc may be.

4767.02 Registration required - duties of dwmene#re&l—estateﬁdep&lﬁement—e#eemmefee

superintendent - eonfidentlalitv

(A) Except as otherwise provided in division (€B) of this section, no person, church, religious
society, established fraternal organization, or political subdivision of the state shall own, operatc,
or maintain a ccmetery unless the cemetery is registered pursuant to section 4767.03 of the
Revised Code.

(BC) The d—ﬁ&s&m%e#reﬂ—esta%e—m—the—éepaﬁmeﬁt—e{leemmefee superintendent shall perform all
of the following dutics:

(1) Administer this chapter;

(2) Issue all orders necessary to implement this chapter;

(3) Administer the cemetery grant program;

(24) Prescribe the form and content of all applications to be used for registration and renewal of
registration pursuant to section 4767.03 of thc Revised Codc;



(35) Review applications for registration and issue registration certificates to cemeteries that
meet the qualifications for registration pursuant to sections 4767.03 and 4767.04 of the Revised
Code;

(46) Collect all fees related to the registration and renewal of registration certificates for
cemeteries;

(57) Maintain a written record of each cemetery registered with the division, which shall include
such documentation as required in division (A) of section 4767.04 of the Revised Code. The
record shall be available for inspection by the public and copies shall be made available pursuant
to division (B) of section 149.43 of the Revised Code.

(68) Revoke the registration of any cemetery owner or operator convicted of a violation of
section 1721.21 or 1721.211 of the Revised Code immediately upon receipt of notice of the
conviction pursuant to section 119.06 of the Revised Code; L

(79) Hire all division personnel necessary to 1mp1ement this chapter;

(810) Preh*bﬁ%he—sale—e{;ﬁ&e—asse%s—er—s%eeleef—ikeemeteﬁhby—refasmg ‘cfuse to issue a

registration certificate to the purchaser of management rights, assets, or stock of"a cemetery until
the dispute resolution commission has either received audited financial statements audited by a
certified public accountant showing to the commission's satisfaction that all current funds
required to be deposited and maintained pursuant to sections 1721.21 and 1721.211 of the
Revised Code have been deposited and maintained or-an agréed plan approved by the

commission in accordance with sectlon 4767.06(G) of the Rewsed Code;

(11) Establish and maintain an investigation and audit section to conduct investigations pursuant
to division (A) of section 4767.08 of the Revised Code and to audit the financial records of a
cemetery to ensure complianee with sections 1721.21 and 1721.211 of the Reviscd Code
whenever it deems necessary and at least once every five years. The investigators or auditors
have the right to review and audlt the business records of registrants during normal business
hours.

i
i

(EB) Sections 4767.02 to 4767.04 of the Revised Code do not apply to or affect a family
cemetery or a cemetery in which there have been no interments during the previous twenty-five
calendar years. As used in this division, "family cemetery" means a cemetery containing the
human remains of persons, at least three-fourths of whom have a common ancestor or who are
the spouse or adopted child of that common ancestor.

(D) All information that is obtained by investigators and auditors performing investigations or

conducting inspections, audits, and other inquiries pursuant to division (C)(11) of this section,
from registrants, complainants, or other persons, and all reports, documents, and other work
products that arise from that information and that are prepared by the investigators, auditors or




other personnel of the department, shall be held in confidence by the superintendent, the
investigators and auditors, and other personnel of the department.

4767.021 Subpoena power.

The Ohio cemetery dispute resolution commission or the superintendent of real estate may
compel, by order or subpoena, the production of any book, paper, or document in relation to any
matter over which the commission or superintendent has jurisdiction and which is the subject of
inquiry and investigation by the commission or superintendent. The commission or
superintendent may also compel, by order or subpoena, the attendance of witnesses to testify in
in a hearing held pursuant to section 4767.07 of the Revised Codq;

. N

For such purpose, the commission or superintendent shall have the same power as judges of

courts of common pleas to administer oaths, compel the attendance of witnesses, and compel the
production of any book, paper, or document. Service of the subpoena may be made by sheriffs or
constables, or by certified mail, return receipt requested, and the subpoena shall be deemed
served on the date delivery is made or the date the person refused to accept delivery. Witnesses
shall receive, after their appearance before the commission or superintendent, the fees and
mileage provided for under section 119.094 of the Revised Code. If two or more witnesses travel
togcther in the same vehicle, the mileage fee shall be paid to only one of those witnesses, but the
witnesses may agree to divide the fee among themselves in any manner.

S

In addition to the powers granted to the commission and superintendent under this section, in
case any person fails to file any statement or report: obey any subpoena, give testimony, answer
questions, or produce any books, records, or papers as required by the commission or

superintendent under this chapter, the court of common pleas of any county in the state, upon
application made to.it by the commission or superintendent setting forth such failure, may make

an order awarding process of subpoena or subpoena duces tecum for the person to appear and
testify before the commission or superintendent. and may order any person to give testimony and
answer questions, and to produce books, records, or papers, as required by the commission or
superintendent: Upon the filing of such order in the office of the clerk of the court of common
pleas, the clerk, under the seal of the court, shall issue process of subpoena for the person to
appear before the commission or superintendent at a time and place named in the subpoena, and
cach day thereafter until the examination of such person is completed. The subpoena may
contain a direction that the witness bring with the witness to the examination any books, records,
or papers mentioned in the subpoena. The clerk shall also issue, under the seal of the court, such
other orders, in reference to the examination, appearance, and production of books, records, or
papers, as the court directs. If any person so summoned by subpoena fails to obey the subpoena,
to give testimony, to answer questions as required, or to obey an order of the court, the court, on
motion supported by proof, may order an attachment for contempt to be issued against the person
charged with disobedience of any order or injunction issued by the court under this chapter. If
the person is brought before the court by virtue of the attachment, and if upon a hearing the
disobedience appears, the court may order the offender to be committed and kept in close

custody.




4767.03 Applying for registration.
(A)

(1) The owner or the person responsible for the operation and maintenance of a cemetery shall
apply to the division of real estate in the department of commerce to register the cemetery on
forms prescribed by the division. With the application, the applicant shall submit the
documentation required in division (A) of section 4767.04 of the Revised Code and a registration
fee of twenty-five dollars for one cemetery, forty dollars for two cemeteries, and fifty dollars for
three or more cemeteries, except that no fee shall be required of any political subdivision.

(2) The director of commerce, by rule adopted in accordance with Chapter 119. of the Revised
Code, may reduce the amount of the registration fee required by this section in any year if the
director determines that the total amount of funds the fee is generating at the amount specified by
this section exceeds the amount of funds the division of real estate and the Ohio cemetery dispute
resolution commission created by section 4767.05 of the Revised Code need to carry out their
powers and duties under this chapter. If the director so reduces the amount of the registration fee,
the director shall reduce it for all owners or other persons required to pay the:fee under division
(A)(I) of this section and shall require that the reduced fee be paid according to. the number of
cemeteries owned, operated, or maintained as required under that division. If the director has
reduced the fee under division (A)(2) of this section, the director may later raise it up to the
amounts specified in division (A)(1) of this section if, in any year, the director determines that
the total amount of funds the fee is generating at the reduced amount is insufficient for the
division of real estate and the Ohio cemetery dlspute resolution commission to carry out their
powers and duties under th1s chapter $

(B) Upon receipt of the completed application form, documentation, and, if required, registration
fee, the division of real estate shall issue a certificate of registration to the applicant. The
applicant shall display the certificate in a conspicuous place on the premises of the cemetery for
which the registration was obtained, except that, if the applicant is the governing body of a
political subdivision or person acting on behalf of that governing body, the certificate shall be
kept on file and be available for pubhc inspection at the office of the governing body.

(C) Except as otherwise pr0V1ded in this division, each registration issued pursuant to this section
shall expire annually on the thirtieth day of June September and say shall be renewed. The
renewal fee shall be the same as the initial registration fees prescribed in division (A) of this
section. The registration of a cemetery operated and maintained by a political subdivision shall
not expire unless the political subdivision ceases to operate and maintain the cemetery. A
political subdivision operating and maintaining a cemetery is not required to renew or update the
registration of that cemetery unless there is a change in the information required under division
(A) of section 4767.04 of the Revised Code or unless additional land is acquired to increase the
size of the cemetery.

(D) The Division shall impose upon any cemetery that fails to file a complete renewal on or
before the thirtieth day of September a penalty of five dollars for each and every day the
cemetery remains delinguent in submitting the annual renewal. The penalty incurred shall be no




more than three hundred dollars and the Superintendent or Commission may abate all or part of
the penalty for good cause shown. A failure to renew may result in an investigation pursuant to
section 4767.08 of the Revised Code.

(BPE) All registration and renewal fees collected pursuant to this section shall be paid into the
state treasury to the credit of the division of real estate in the department of commerce to be used
by the division to carry out its powers and duties under this chapter and by the Ohio cemetery
dispute resolution commission created by section 4767.05 of the Revised Code.

4767.031 Registration of persons engaged to sell interment rights.

(A) The owner or the person responsible for the operation of each cemetery required to register
under section 4767.03 of the Revised Code shall provide the division of real estate in the
department of commerce, on a form prescribed by the division, at. the same time the owner or
other person applies for registration or renewal of registration as requlred by section 4767.03 of
the Revised Code, a list of the names and residence addresses of all persons employed or
otherwise engaged by the cemetery to sell interment rights. The provision of this information
constitutes the registration of these persons to sell interment rights. In order for an independent
contractor to sell interment rights for a cemetery, the: cemetery shall sponsor and register the
independent contractor with the lelSlon More than one cemetery may sponsor and register the
same independent contractor. ,

(B) The owner or the person responsible for the operatlon of each cemetery required to register
under section 4767.03 of the Revised Code shall provide the division with a revised list of the
names and residence addresses of all persons employed or otherwise engaged by the cemetery to
sell interment rights: within the calendar quarter immediately following the date of the
termination of the cemetery's relationship with an existing salesperson or the commencement of
a relationship: with a new salesperson. As used m this division, "calendar quarter” means the
three-month period that commences on the first day of each January, April, July, and October.

4767.04 Qualifications of registrants;

(A) To qualify:‘a cemetery for a certifieate of registration, the applicant shall submit to the
division of real estate the following information:

(1) The name of the eemetery, o

(2) The street address, city, Vlllage or township, and county where the cemetery is loeated, and
the mailing address if different from the street address;

(3) The name and address of the person who owns the cemetery;

(4) The name and address of the person responsible for the operation and maintenanee of the
cemetery,



(5) A copy of the mest-recent-annual-repert financial statement for the previous fiscal year of the
cemetery if required by the division of real estate pursuant to section 1721.211 of the Revised
Code or if required by the Ohio cemetery dispute resolution commission. If the cemetery is
owned by a cemetery company or association, a copy of the annual-repert financial statement for
the previous fiscal year of all of the assets and investments of the endowment care trust of the
company or association as prepared pursuant to section 1721.21 of the Revised Code shall be
submitted to the division:;

(6) A copy of the cemetery’s current rules and regulations in either written or electronic format.

(7) A copy of the cemetery’s frust agreement and, if appropriate, proof of bonding as required in
sections 1721.21 or 1721.211 of the Revised Code. Such cemetery need only submit revised
trust agreements or proof of bonding with the cemetery’s next annual renewal,

(B) If any of the information required in division (A) of this section changes at any time, the
owner or the person responsible for the operation and maintenance of the cemetery shall submit
written notification of the change to the division within thirty days of the change occurring
provided, however, that the owner or other person responsible for the operation and maintenance
of the cemetery need only submit revised rules and regulations with the cemetery’s next annual
renewal. -

(C) In addition to satisfying the requirements set forth in divisions (A) and (B) of this section, if
a political subdivision intends to acquire additional ‘land to increase the size of an existing
cemetery that it is operating and. maintaining or intends to-open a new cemetery, its governing
body shall notify the division at least thirty days before the vauisition or opening to renew the
registration of the existing cemetery or to register the new cemetery.

4767.05 Ohio cemctery dispute resolutiou commissiou.

(A) There is hereby created the Ohio cemetery dispute resolution commission, which shall consist of mne
members to be appointed by the governor with the advice and consent of the senate as follows:

(1) One member shall be the managemment authority of a municipal, township, or union cemetery and shall
be selected from a list of four names submitted to the governor. Two of the four names shall be submitted
by the Ohio township association and two names shall be submitted by the Ohio municipal league.

(2) Four members shall be individuals employed in a management position by a cemetery company or
cemetery association and shall be selected from a list of names submitted to the governor by the Ohio
Cemetery Association. Fwe-ofthefour-members-shall-be-selected-fromatist-of four-names-sabmitted

(3) Two members shall be employed in a management position by a cemetery that is owned or operated
by a religious, fraternal, or benevolent society and shall be selected from a list of four names submitted by

the Ohie-assoeiation-of cemeterysuperintendents-and-offieials Ohio Cemetery Association.




(4) Two members, at least one of whom shall be at least sixty-five years of age, shall be representatives of
the public with no financial interest in the death care industry.

Fach member of the commission, except for the two members who represent the public, shall, at the time
of appointment, have had a minimum of five consecutive years of experience in the active administration
and management of a cemetery in this state.

(B) Within ninety days after the effective date of this section, the governor shall make initial
appointments to the commission. Of the imitial appointments, two shall be for terms ending one year after
the effective date of this section, two shall be for terms ending two years after that date, two shall be for
terms ending three years after that date, and three shall be for terms; ending four years after that date.
Thereafter, terms of office shall be for four years, with each term ending on the same day of the same
month as did the term that it succeeds. Each member shall hold office from the date of appointment until
the end of the term for which the member was appointed. Vacancies shall be filled in the manner provided
for original appointments, with each appointee, other than a representative of the public, being appointed
from a list of two names submitted to the governor by the association or organization that was required to
nominate candidates for initial appointment to the:position that has become' yacant. Any member
appointed to fill a vacancy occurring prior to the expiration date of the term for which the member's
predecessor was appointed shall hold office for the remainder of that term. A member shall continue in
office subsequent to the expiration date of the member's term until the member's successor takes office or
until a period of sixty ninety days has elapsed, whichever occurs first. No person shall serve as a member
of the commission for more than two consecutive terms, excluding:any term served to fill an initial
appointment to a term of less than four years or an unexpired term causéd\by a vacancy.

(C) The commission annually shall elect from among its ‘members a chairperson, vice-chairperson, and
secretary, each of whom shall serve a term of one year in that office. The commission shall meet at least
four times a year. Additional meetings may be called by the chairperson, or by the vice-chairperson when
the chairperson is disabled, or by a majority of the members of the commission. A majority of the
members constitutes a quorum to transact and vote on business of the commission.

The chairperson or vice-chairperson may

(1) Administer daths; :

(2) Issue subpoenas; -

(3) Summon witnesses;

(4) Compel the production of bdc;ks, papers, records, and other forms of evidence;

(5) Fix the time and place for hearing any matter related to compliance with sections 1721.19, 1721.20,
1721.21, 1721.211, 4735.02, and 4767.02, 4767.03 and 4767.09 of the Revised Code.

The chairperson shall designate three members of the commission to serve on the crematory review board
in accordance with section 4717.03 of the Revised Code for such time as the chairperson finds
appropriate. Members designated to serve on the crematory review board shall perform all functions



necessary to carry out the duties of the board as described in section 4717.03 of the Revised Code.
Members who serve on the crematory review board shall receive no compensation for such service.

(D) Before entering upon the duties of office, each member of the commission shall take the oath
pursuant to section 3.22 of the Revised Code. The governor may remove any member for misconduct,
neglect of duty, incapacity, or malfeasance in accordance with section 3.04 of the Revised Code.

(E) Members of the commission shall receive no compensation but shall be reimbursed for their actual
and necessary expenses incurred in the performance of their duties as members of the commission.

(F) The division of real estate in the department of commerce shall provide the commission with meeting
space, staff services, and other technical assistance required by. the commission in carrying out its duties
pursuant to sections 4767.05 to 4767.08 of the Revised Code;

4767.06 Duties of commission.
The Ohio cemetery dispute resolution commissiqn shall perform all of tﬁe following duties:
(A) Adopt, amend, and rescind such rules in accordance with Chapter 119. of the Revised Code

as are necessary in carrying out sections 4767-:05-t0-4767-68 4767.02 to 4767.13 of the Revised
Code, including rules relative to the following:

(1) Transacting the commission's business and managing its affairs;

(2) Establishing procedures for receiving, reviewing, and respondmg to complaints filed pursuant
to section 4767.07 of the Revised Code; w

(3) Conducting investigatidﬁs in response to complaints filed pursuant to division (A) of section
4767.07 of the Revised Code; s

4 Resclving complaints by using informal techniques of mediation, conciliation, and
persuasion, including requiring the parties involved in a complaint to be given prompt notice of
any offers to resolve disputes and responses thereto;

(5) Advising all parties making\‘/;i complaint, or who are the subject of a complaint, of any
recommendations or findings of fact made by the commission with respect to the complaint;

(6) Requesting the party who has filed a complaint or is the subject of a complaint, and is
affected by recommendations of the commission made with respect to the complaint, to notify
the commission within a time specified by the commission of any action the party has taken in
response to the commission's recommendations;

(7) Conducting nonpublic hearings and maintaining commission proceedings and records as
confidential, notwithstanding sections 121.22 and 149.43 of the Revised Code when the
commission determines that the nature of the complaints merits that action;



(8) Determining the method to be used in serving notiees as required by seetion 4767.07 of the
Revised Code.

(9) Conducting audits of the finaneial reeords of a eemetery to ensure eomplianee with seetions
1721.21 and 1721.211 of the Revised Code;

10) Establishing procedures for registrations and renewals;

(B) Publicize information concerning the existence and duties of the commission and the
procedure for filing eomplaints pursuant to section 4767.07 of the Revised Code;

(C) Conduet hearings on complaints pursuant to section 4767.07 of the Revised Code;

(D) Submit at least annually by the thirty-first day of Mareh a report on the eommission's
activities of the immediately preceding ealendar year to the governor and the majority and
minority leaders of the senate and house of representatives. The report shall indieate the total
number of complaints received, initiated, and investigated under sections 4767.07 and 4767.08 of
the Revised Code; the total number of eomplaints for which hearings were held; and the total
number of referrals made to proseeuting attorneys, the attorney general, and the real estate
commission pursuant to seetion 4767.08 of the Revised Code.

(E) Review, at least once each year, all actions taken by the prosecuting attorneys, the attorney
general, and the real estate commission in response to referrals made to them by the eemetery
dispute resolution commission or by the superintendent of the division of real estate in the
department of commerce. The commission shall include in the report required in division (D) of
this section information regarding the nature of the inappropriate conduct alleged in each referral
and the status or disposition-made of each referral oeeurring during the preceding two years.

(F) Perform all"functions as are necessary in admihfétering and enforeing seetions 4767.05 to
476708 4767.13 of the Revised Code, ineluding the rendering of all advice neeessary under
divisions B}6)rte-32) (C)(8) to (11) of section 4767.02 of the Revised Code;

(G) Review all proposed transfers that would transfer substantially all of the management rights,
assets or stock of a cemeterys; require an audit of the cemetery's funds on deposit under seetions
1721.21 and 1721.211 of the Revised Code;; and formulate an agreed plan pursuant to which the
buyer and the seller of the cemetery will cause those funds to be properly funded;

(H) Adopt and publish suggested maintenance guidelines for all cemeteries registered in the state
of Ohio under Chapter 4767. of the Revised Code.

4767.07 Complaints.

(A) Any person may file a complaint regarding the activity, practice, policy, or procedure of, or
regarding an alleged violation of section 1721.19, 1721.20, 1721.21, 1721.211, 4735.02, 4767.09 or
4767.02 of the Revised Code by, any person operating or maintaining a cemetery registered pursuant to
section 4767.03 of the Revised Code or that should be registered pursuant to section 4767.02 of the
Revised Code that adversely affects or may adversely affect the interest of an owner or family member of




the owner of a cemetery lot or burial, entombment, or columbarium right. All complaints shall be in
writing and submitted to the division of real estate in the department of commerce on forms provided by
the division.

(B) With respect to complaints filed pursuant to division (A) of this section, the division of real estate
shall do all of the following:

(1) Acknowledge receipt of the complaint by sending written notice to the person who filed the complaint
not more than twenty days after receipt of the complaint; T

(2) Send written notice of the complaint within seven days after recelpt of the complaint to the person
responsible for the operation and maintenance of the cemetery that is the subject of the complaint;

(3) Before taking further action, allow the owner or the person respomlble for the operation and
maintenance of the cemetery that is the subject of a complaint thirty days after the date the division sends
notice of the complaint to respond to the division with respect to the complaint.

(C) The cemetery dispute resolution commission shall hear each:complaint filed pursuant to division (A)
of this section within one hundred eighty days after its filing, unless it has been resolved by the parties to
the complaint.

4767.08 Condnet of investigations. &
(A) The superintendent or the Ohio cemetery dlspute resolutlon comrmssmn on its own motion

or as a result of a complaint received pursuant to section 4767.07 of the Revised Code and with
good cause shown, shall investigate or cause to be investigated alleged violations of sections
1721.19, 1721.20,.1721.21, 1721.211, 4735.02, 4767.02, 4767.09 and 4767.03 of the Revised
Code. 1f the cOmmission or the superintendent of the division of real estate in the department of
commerce believes that a v101at10n has occurred, the commission or superintendent shall do all
of the following:

(1) Review the financial recordse'f the cemetery to ensure compliance with sections 1721.21 and
1721.211 of the Revised Code;

(2) Request the prosecuting attorney of the county in which the alleged violation occurred to
initiate such proceedings asare appropriate.

(B) If, as aresult of an investigation, the commission or the superintendent believes that a person
has violated Chapter 1345. of the Revised Code, the commission or superintendent shall report
the findings to the attorney general.

(C) The commission, at any time, may dismiss a complaint if it determines there is not good
cause shown for the complaint. If the commission dismisses a complaint, it shall notify the
person who filed the complaint within twenty days of reaching its decision and identify the
reason why the eomplaint was dismissed.

10



ewdeﬂee— If. as a result of an investigation or after a hearlng held pursuant to 4767.07, the

commission or the superintendent finds a violation of section 4767.09 of the Revised Code, an
advisory letter shall be issued. If a cemetery is advised of a second violation within nine
consecutive months, the cemetery shall be fined $100. Each additional violation found within the
nine consecutive months shall result in a fine of $100. For purposes of this section, multiple
complaints concerning maintenance within the same ten day period shall constitute a single
violation. All fines collected pursuant to this section shall be credited to the cemetery grant
program, created in the state treasury under section 4767.13 of the Revised Code.

4767.09 Maintenanee and reeord keeping

(A) The owner or person responsible for the operation of the registeréd cemetery shall provide
reasonable maintenance of the cemetcry property and of all lots, graves; mausoleums, scattering
grounds and columbariums in the cemetery based on the type and sizei.of the cemetery,
topographic limitations, and contractual commitments with consumers. *

(B) In determining whether the owner or person responsible for the operation of the registered
cemetery provides reasonable maintenance of the cemeterv property. the Division or commission

may consider:

(1) the size of the cemetery:

(2) the type of cemetery;

(3) the extent and use of the financial resources available;

(4) the - contractual * obligations for care and maintenance of the owner or person
responsible for the operation of the registered cemetery;

(5) the standard of maintenance of one: or more similarly situated cemeteries; in
determining whether a cemctery is similarly situated. thc division shall consider the
cemetery’s size, type, location, topography, and financial resources;

(6) the minimum maintenance guidelines:;

(7) other relevant sections of the Revised Code related to cemetery maintenance;

(8) any advisory Ictters or fines previously issucd pursuant to section 4767.08(D) of the
Revised Code.

(C) Reasonable maintenance by the owner or person responsible for the operation of the
registered cemetery shall not preclude the exercise of lawful rights by the owner of an interment,
inurnment, or entombment right, or by the decedent’s immediate family or other heirs, in
accordance with the rules and regulations of the cemetery or other agreement of the cemetery

authority.

(D) Cemeteries dedicated as a nature preserve or cemeteries, including sections within a
cemetery, that are specifically designed and established as natural burial sites and are intended to
be maintained in a natural condition at the visible surface grade of the facility are not subject to

11



the maintenance requirements of this section. Reasonable maintenance and repairs by the owner
or person responsible for the operation of the registered cemetery shall be done in accordance
with the rules and regulations of the cemetery, an independent conservation plan, or the cemetery
master plan.

(E) Electronic or paper cemetery records pertaining to interment, entombment or inurnment right
owners and interment, entombment or inurnment records indicating the deceased name, place of
death, date and location of the interment, entombment or inurnment shall be maintained in the
cemetery's office. Records may be maintained in an electronic format so long as the electronic
copies are true copies of all the original documents.

(F) Whether registered or unregistered, no cemetery will: be: bermitted to become a nuisance as
defined by applicable law. Division staff is authorized to make nuisance referrals to local
building authorities with jurisdiction over the cemetery:

(G) For purposes of this section, a cemetery in'a condition that would rise to the level of a
nuisance is not considered reasonable maintenance.

4767.10 Statement

Every cemetery shall include a statement in the cemetery’s rulqs and regulations that contains the
Division’s phone number, address, and information on how to.file a complaint with the Ohio
Cemetery Dispute Resolution Commission;

4767.12 Cemetery eeasing to operate, abandoned eemetery, division’s dnties

When the division has information that the owner or person responsible for the operation and
maintenance: of a.registered cemetery has ceased operation and is no longer reasonably
maintaining the eemetery, the division may investigate the cemetery to determine the cemetery’s
current status and to determine whether the cemetéry has been abandoned. If the division finds
substantial evidence that the cemetery has ceased operation, is abandoned, and a municipality or
township has not taken control of such cemetery, the division may apply to the appropriate court
of common pleas probate division to have the cemetery declared to be abandoned and for
appointment of a temporary receiver or trustee. The order appointing the temporary receiver or
trustee shall order the trustee or trustees of the endowment care trust of the cemetery to make
distributions in accordancc with this section. Upon thc termination and winding-up of the
temporary receivership or trusteeship the receiver or trustee shall transfer the cemetery and its
assets and records to the new owner or operator if one is named. If there is no new owner or
operator at the time of winding-up then the court shall distribute such assets as may remain in its
discretion and shall cause the records of the former cemetery to be delivered to the Ohio History
Connection for archival or other purposes as the Society may deem appropriate pursuant to its
authority as set forth in Chapter 149 of the Revised Code.

The receiver shall be compensated by the owner or person responsible for the operation of the
cemetery as indicated in Division records. If the owner or person responsible for the operation
of the cemetery has no assets available to pay the receiver, the receiver shall only be paid from
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the income of interest and dividends in the endowment care trust being held pursuant to section

1721.21 of the Revised Code. The receiver may not invade the principal or capital gains of the
frust.

When the owner or person responsible for the operation or maintenance of a cemetery has, either
by choice or circumstance, ceased operation and has allowed the cemetery to be declared a
nuisance as defined by applicable law. then that cemetery has been “abandoned” for the purpose

of'this chapter.

4767.13 Grant program

(A) There is hereby created in the state treasury a cemetery grant-fund. The general assembly
shall initially appropriate to the cemetery grant fund “X” dollars (amount to be determined upon
fiscal analysis) from the Cemetery Program operating fund balance. Thereafter, one dollar of
every two dollars and fifty cents of each fee collected for a burial permit by the division shall be
credited to the cemetery grant fund, The Division shall use it:in advancin}.‘)f"gr‘ants to registered
cemeteries, except for for-profit cemeteries, to defray the costs of the maintenance of the
cemetery or the training of cemetery personnel in the maintenanee and operation of cemeteries.
Such grants shall be made according to rules established by the commission under the procedures
of Chapter 119. Of the Revised Code. No more than eighty percent shall be paid out of that
fiscal year’s appropriation made for the purpose of the cemctery grant fund.

(B) The director of commerce, by rule adopted in accordance with Chapter 119. of the Revised
Code, may increase the amount of total grants paid out in any one fiscal year if the director
determines that the total amount of funds generated exceeds the amount of funds the division
needs to carry out its powers and duties under this section. If the director has increased the total
grants paid out in a fiscal year under division (A) of this section, the director may later lower it
down to the amount specified in. division (A) of this scction if, in any year, the director

determines that the total amount of total grants paid out at the increased amount depletes the
amount of funds the division rieeds to carry out its powers and duties under this chapter.

(C) For the purposes of this section “maintenance” means the care of a cemetery and of the lots,
graves, crypts, niches, mausoleums, memorials, and markers therein, outside of the reasonable
maintenance standard set forth in section 4767.09 of the Revised Code, to include but not limited
to: (a) the cutting, trimming and removal of trees; (b) repair of drains, water lines, roads, fences,
and buildings; and (¢) payment of expenses necessary for maintaining necessary records of lot
ownership, transfers, and burials.

4767.99 Penalty.

Whoever violates division (A) of section 4767.02 of the Revised Code is guilty of a
misdemeanor of the third first degree.
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1721.21 Endowment carc trust.

(A) As used in this section:

(1) "Person" means any corporation, company, partnership, individual, or other entity owning or
operating a cemetery for the disposition of human remains.

(2) "Cemetery" means any one or a combination of more than one of the following:
(a) A burial ground for earth interments;
(b) A mausoleum for crypt entombments;

(¢) A columbarium for the deposit of cremated remains;

(d) A scattering ground for the spreading of cremated remains.,

(3) "Interment" means the disposition of human remains by earth burial, entombment, or
inurnment. ,

(4) "Burial right" means the right of earth interment.
(5) "Entombment right" means the right of entombment in a mausoleum.

6) "Columbarium right" means the right of inurnment in a columbarium for cremated remains.
g

(7) “Human Remains” means any part of the body of a deceased human being in any stage of
decomposition or state of preservation or the remaining bone fragments from the body of a
deceased human being that has been reduced by cremation or alternative disposition.”

(8) “Natural Burial Site” is one in which human remains, including cremated remains, are
interred in bio-degradable containers without the usc of any impervious manufactured materials
container or vault (partial; inverted or otherwise), vault lids, outer burial containers, impervious
manufactured boxes, slabs, or partitioned liners, and without the use of toxic embalming
chemicals except where the decedent has been embalmed as may be required by applicable law
or against their specific written instructions or in which embalming was required for transport.”

(B) No person shall operate or continue to operate any cemetery in this State unless an
endowment care trust is established and maintained as required by this section.

(C) Any person desiring to operate any cemetery that is organized or developed after July 1,



1970, before offering to sell or selling any burial lot, burial right, entombment right, or
columbarium right in that cemetery, shall first establish an endowment care trust, segregated
from other assets, and place in that fund a minimum of fifty thousand dollars in cash or in bonds
of the United States, this state, or any county or municipal corporation of this state.

Whenever any person described in this division has placed another fifty thousand dollars in the
endowment care trust out of gross sales proceeds, in addition to the deposit required by this
division, that person, after submitting proof of this fact to the trustees of the endowment care
trust, may be paid a distribution in the sum of fifty thousand dollars from the endowment care
trust.

(D) Any person desiring to operate or to continue to operate any cemetery after July 1, 1970,
shall place into the endowment care trust as required by this section not less than ten per cent of
the gross sales proceeds received from the sale of any burial lot, burial ng}lt entombment right,
or columbarium right. This percentage shall be placed in the endowment eare trust no later than
thirty days following the month in which the entire gross sales.are receive:

(E) The trustees of the endowment care trust shall consist of at least three individuals who have
been residents of the county in which the cemetery is located for at least one year, or a trust
company licensed under Chapter 1111. of the Revised Code or'a national bank or federal savings
association that has securities pledged in accordance with section'1111.04 of the Revised Code.
If the trustees are not a financial institution or trust company, the trustees shall be bonded by a
eorperate-surety-or fidelity bond in an aggregate amount of not-less than one hundred per cent of
the funds held by the trustees. The trustees or their agent shall, on a continuous basis, keep exact
records as to the amount of funds under any joint account or trust instrument being held for the
individual bencficiaries showing the amount paid, the amount deposited and invested, and
accruals and income.

The funds of the endowment care trust shall be held and invested in the manner in which trust
funds are permitted to be held and invested pursuant to sections 2109.37 and 2109.371 of the
Revised Code or the Ohio Uniform Prudent Investor Act, if so provided in the endowment care
trust required pursuant to this section.

(F) Any person offering to sell or selling any burial lot, burial right, entombment right, or
columbarium right shall give to the purchaser of the lot or right, at the time of sale, a written
agreement that identifies and uneonditionally guarantees to the purchaser the specific location of
the lot or the specific location to which the right applies.

(G) No person shall open or close any grave, crypt, or niche for the interment of human remains
in a cemetery without the permission of the cemetery association or other entity having control

and management of the cemetery.

(H) Except as provided in division (G) of this section, this section does not apply to a family



cemetery as defined in Section 4767.02 of the Revised Code, to any cemetery that is owned and
operated entirely and exclusively by churches, religious societies, established fraternal
organizations, municipal corporations, or other political subdivisions of the state, or to a national
cemetery.

(I) The dividend and interest income from the endowment care trust shall be used only for the
cost and expenses incurred to establish, manage, and administer the trust and for the
maintenance, supervision, improvement, and preservation of the grounds, lots, buildings,
equipment, statuary, and other real and personal property of the cemetery.

(J)(1) Annual reports of all the assets and investments of the endowment care trust shall be
prepared and maintained, and shall be available for inspection at reasonable times by any owner
of interment rights in the cemetery. “

(2) Every cemetery requ1red to estabhsh and marntarn an endowment care trust shall ensure that

(a) Fhat the cemetery has deposited, atthetime specified in 5divisi0n (D) of this section, the
amounts required by that division in the cemetery's endowment care trust;

(b) That only dividend and interest income have been paldfrom the endowment care trust, and
the cemetery used the amounts withdrawn only for the purposes specified in division (1) of this
section;

(¢) That all principal and capital gairl"s;y have remained in the endowment care trust;

(d) Fhat the endowment eare trust has not been used to collateralize or guarantee loans and has
not otherwise been subjected to any consensual lien;

(e) Fhat the endowment care trust is invested in compliance with the investing standards set forth
in sections 2109.37 and 2109.371 of the Revised Code or the Ohio Uniform Prudent Investor
Act, if so provided in the endowment care trust required pursuant to this section..

(3) Every cemetery required to establish and maintain an endowment care trust shall file an
affidavit annually with the division of real estate, in a form prescribed by the division, certifying
under oath, that the cemetery carried out (J)(2) of this section.

1721.211 Preneed cemetery merchandise and services contracts.

(A) As used in this section, "preneed cemetery merchandise and services contract” means a
written agreement, contract, or series of contracts to sell or otherwise provide an outer burial



container, monument, marker, urn, other type of merchandise customarily sold by cemeteries, or
opening and closing services to be used or provided in connection with the final disposition of a
dead human body, where payment for the container, monument, marker, urn, other type of
merchandise customarily sold by cemeteries, or opening and closing services is made either
outright or on an installment basis, prior to the death of the person so purchasing or for whom so
purchased. "Preneed cemetery merchandise and services contract” does not include any preneed
funeral contract or any agreement, contract, or series of contracts pertaining to the sale of any
burial lot, burial or interment right, entombment right, or columbarium right with respect to
which an endowment care trust is established or is exempt from establishment pursuant to
section 1721.21 of the Revised Code. 4

(B) Subject to the limitations and restrictions contained'ih?-“Chapters 1101. to 1127. of the
Revised Code, a trust company licensed under Chapter 1111. of the Revised Code or a national
bank or federal savings association that pledges securities in accordance with section 1111.04 of
the Revised Code or the individuals described in division (C)(2) of this section have the power as
trustee to receive and to hold and invest in accordance with sections 2109.37 and 2109.371 of the
Revised Code or the Ohio Uniform Prudent Investor Act, as specified in the trust referred to in
division (c)(2) of'this section, moneys under a preneed cemetery merchandise and services
contract.

(C) (1) The greater of one hundred ten per cent of the seller ] actual cost or thirty per cent of the
seller's retail price of the merchandise and seventy per cent.of the seller's retail price of the
services to be provided under a preneed cemetery merchandise: and services contract shall remain
intact as a fund in a trust commonly known as a preneed cemetery merchandise and services trust
until the death of the person for whose benefit the contract is made or the merchandise is
delivered as set forth in division (K) of this section. However, any moneys held pursuant to this
section shall be released upon demand of the pcrson for whose benefit the contract was made or
upon the demand of the seller for its share of thc moncys held and carned interest if the contract
has been canccled as sct forth in division (G) of this scction.

(2) The trustee of the fund described in division (C)(1) of this scction shall be a trust company
licensed under Chapter 1111. of the Revised Code or a national bank or fcdcral savings
association that pledges sccurities in accordance with scction 1111.04 of the Revised Codc or at
least three individuals who have been residents of the county in which the scller is located for at
least onc year, cach of whom shall be bonded by a-ecerperate-surety fidclity bond in an amount
that is at Icast equal to the amount deposited in the fund of which thosc persons scrve as trustec.
Amounts in the fund shall be held and invested in the manner in which trust funds arc permitted
to be held and invested pursuant to sections 2109.37 and 2109.371 of thc Revised Code.

(3) Every prenced cemctery and merchandisc contract entcred into on or after the cffective date
of this amendment shall include a provision in substantially the following form:

NOTICE: Under Ohio law, the person holding the right of disposition of the remains of the
beneficiary of this contract pursuant to section 2108.70 or 2108.81 of the Reviscd Code will have



the right to purchase cemetery merchandise and services inconsistent with the merchandise and
services set forth in this contract. However, the beneficiary is encouraged to state his or her
preferences as to the manner of final disposition in a declaration of the right of disposition
pursuant to section 2108.72 of the Revised Code, including that the arrangements set forth in this
contract shall be followed.

(D) Within thirty days after the last business day of the month in which the seller of cemetery
merchandise or services receives final contractual payment under a preneed cemetery
merchandise and services contract, the seller shall deliver the greater of one hundred ten per cent
of the seller's actual cost or thirty per cent of the seller's retail price of the merchandise and
seventy per cent of the seller's current retail price of the services as of the date of the contract to a
trustee or to trustees as described in division (C)(2) of this section; and the moneys and accruals
or income on the moneys shall be held in a fund and designated for the person for whose benefit
the fund was established as a preneed cemetery merchandise and servicc contract fund.

(E) The moneys received from more than one preneed cemetery merchandlsc and services
contract may, at the option of the persons for whose benefit the contracts are made be placed in
a common or pooled trust fund in this state under a single trust instrument. 1f three individuals
are designated as the trustees as provided in division (C)(2) of this section, they shall be bonded
by a corporate surety or fidelity bond in an aggregate amount of not less than one hundred per
cent of the funds held by them as trustees. The trustees.or their agent shall, on a continuous basis,
keep exact records as to.the amount of funds under a single trust instrument being held for the
individual beneficiaries showing the amount paid, the amount depos1ted and invested, and
accruals and income. \

(F) (1) Except as provided in division (F)(2) of this section, the seller of merchandise or services
under a preneed cemetery merchandise and services contract shall ensure that a&naaHy—sabmﬁ—te

(a) That; within the time period specified in division (D) of this section, the amounts required by
that division were deposited in an appropriate fund;

(b) Fhat the fund has not been used to collateralize or guarantee loans and has not otherwise
been subjected to any consensual lien;

(c) That the fund is invested in compliance with the investing standards set forth in sections
2109.37 and 2109.371 of the Revised Code_or the Ohio Prudent Investors Act, as specified in the
trust referred to in division (c)(2) of this section:

(d) Fhat no moneys have been removed from the fund, except as provided for in this section.

(2) Every cemetery required to establish and maintain a preneed cemetery merchandise and
services trust shall file an affidavit annually with the division of real estate, in a form prescribed
by the division, certifying under oath, that the cemetery carried out (F)(2) of this section.




(2) A licensed funeral director who sells preneed funeral contracts and who also sells
merchandise or services under a preneed cemetery merchandise and services contract shall be
deemed to have met the requirement in division (F) (1) of this section by submitting the annual
preneed cemetery merchandise and services contract affidavit to the board of embalmers and
funeral directors along with or as a part of the annual preneed funeral contract report required
under divisions (I) and (J) of section 4717.31 of the Revised Code.

(G) This division is subject to division (I) of this section.

Any person upon initially entering into a preneed cemetery merchandise and services contract
may, within seven days, cancel the contract and request and receive from the seller one hundred
per cent of all payments made under the contract. After the explratlcm of the above period, any
person who has entered into a preneed cemetery merchandise and services contract may, on not
less than fifteen days' notice, cancel the contract and request and receive from the seller sixty per
cent of the payments made under the contract which have been paid up to the time of
cancellation; except that, if a preneed cemetery merchandise and services contract stlpulates a
firm or fixed or guaranteed price for the merchandise or services for future use at-a time
determined by the death of the person on behalf of whom payments are made, the person who
has entered into the contract may, if the merchandise has not been delivered or the services have
not been performed as set forth in division (K) or (L) of this section, on not less than fifteen days'
notice, cancel the contract and receive from the seller sixty per cent of the principal paid
pursuant to the contract and not less than eighty per cent of any interest paid, up to the time of
cancellation, and not less than eighty per cent of any accrual or income earned while the moneys
have been held pursuant to divisions (C) and (D) of this section, up to the time of cancellation.
Upon cancellation, after the moneys have been distributed to the beneficiary pursuant to this
division, all remaining moneys being held pursuant to divisions (C) and (D) of this section shall
be paid to the seller. If more than one person enters into the contract, all of those persons must
request cancellation for it to be effective under this division. In such a case, the seller shall
refund to each person only those moneys that each person has paid under the contract.

(H) Upon receipt of a certified copy of the certificate of death or evidence of delivery of the
merchandise or performance of the services pursuant to division (K) or (L) of this section, the
trustee described in division (C)(2) of this section or its agent, shall forthwith pay the fund and
accumulated interest, if any; to the person entitled to them under the preneed cemetery
merchandise and services contract. The payment of the fund and accumulated interest pursuant to
this section, either to a seller or person making the payments, shall relieve the trustee of any
further liability on the fund or accumulated interest.

(I) Notwithstanding any other provision of this section, any preneed cemetery merchandise and
services contract may specify that it is irrevocable. All irrevocable preneed cemetery
merchandise and services contracts shall include a clear and conspicuous disclosure of
irrevocability in the contract and any person entering into an irrevocable preneed cemetery



merchandise and services contract shall sign a separate acknowledgment of the person's waiver
of the right to revoke. If a contract satisfies the requirements of this division, division (G) of this
section does not apply to that contract.

(J) Any preneed cemetery merchandise and services contract that involves the payment of money
shall be in writing and in compliance with the laws and rules of this state.

(K) For purposes of this section, the seller is considered to have delivered merchandise pursuant
to a preneed cemetery merchandise and services contract when either of the following occur:

(1) The seller makes actual delivery of the merchandise to the beneficiary, or the seller pays for
the merchandise and identifies it as being stored for the benefit of’ the beneficiary at a
manufacturer's warehouse. :

(2) The seller receives delivery of the merchandlse on behalf of the beneﬁmary, and all of the
following occur: :

(a) The merchandise is permanently affixed to or stored uponthe real property of 4 cemetery
located in this state.

(b) The seller notifies the beneficiary of receipt of the merchandlse and identifies the specific
location of the merchandlse o

(c) The seller at the time of the beneficiary's final payment provides the beneficiary with
evidence of ownership in the beneficiary's name showing the merchandise to be free and clear of
any liens or other encumbrances, ~ * .

(L) For purposes of this section, a seller is cons1dered to have performed services pursuant to a
preneed cemetery merchandise and services contract when the beneficiary's next of kin signs a
written statement that the services have been performed or, if no next of kin of the beneficiary
can be located through reasonable diligence, when the owner or other person responsible for the
operation of the cemetery sigus 'ée,«statementv of that nature.

(M) Notwithstanding any other provision of this chapter, any trust may be charged a trustee's fee,
which is to be deducted from the earned income or accruals on that trust. The fee shall not
exceed the amount that is regularly or usually charged for similar services rendered by the trustee
described in division (C)(2) of this section when serving as a trustee.

(N) The general assembly intends that this section be construed as a limitation upon the manner
in which a person is permitted to accept moneys in prepayment for merchandise and services to
be delivered or provided in the future, or merchandise and services to be used or provided in
connection with the final disposition of human remains, to the end that at all times members of
the public may have an opportunity to arrange and pay for merchandise and services for
themselves and their families in advance of need while at the same time providing all possible



safeguards whereunder the prepaid moneys cannot be dissipated, whether intentionally or not, so
as to be available for the payment for merchandise and services and the providing of
merchandise and services used or provided in connection with the final disposition of dead
human bodies.

(O) This section does not apply to the seller or provider of merchandise or services under a
preneed cemetery merchandise and services contract if the contract pertains to a cemetery that is
owned and operated entirely and exclusively by an established and legally cognizable church or
denomination that is exempt from federal income taxation under section 501(c)(3) of the
"Internal Revenue Code of 1954," 26 U.S.C.A. 501, an established fraternal organization, or a
municipal corporation or other political subdivision of the State; to a cemetery that is a national
cemetery, or to a cemetery that is a family cemetery as defined in Section 4767.02 of the Revised
Code; provided that, on a voluntary basis, rules and other measures to safeguard and secure all
moneys received under a preneed cemetery merchandise and services contract.

(P) This section does not prohibit persons other than cemetery corporations ot.associations from
selling outer burial containers, monuments, markers, urns, or other types of merchandise
customarily sold by cemeteries pursuant to a preneed cemetery merchandise and services
contract; however all sellers of merchandise pursuant to a preneed cemetery merchandise and
services contract shall comply with this section unless the seller is specifically exempt from this
section. 7 ‘

(Q) Any contract for preneed sé&ices or merchandise enteré&f into with a cemetery not registered
under section 4767.03 of the Revised Code is voidable.
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