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This case is before the Court on an appeal under R.C. 119.12 from an Order of th;af
Ohio Board of Building Standards (hereinafter the “Board”). | ‘ .
Appellant John M. Vargo (hereinafter “Appellant”) filed an application to b:c

certified as a Building Official. The Board denied the application on the grounds tha:t{
o
Appellant lacked the experience for that certification as required by Ohio Admin. Code:

4101:2-1-79 (C)(2). Appellant filed this appcal from the Board’s Order.

History of this Matter ) ’ R
Ohio Admin. Code 4101:2-1-79 (C)2) provides, in pertinent part, that an
applicant for a building official certification shall meer the following requirement:

At least ten years experience as a construction contractor, general
superintendent of building construction for buildings or structures within
the scope of use groups regulated by the OBBC, ten years experience as
specified in paragraph (A)(2) of this rule, or equivalent experience that
provided the required knowledge as determined by the board of building
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standards. The experience must provide knowledge of different 1
construction methods, processes, and types.  (emphasis added) !

On June 13, 2001, the Board received Appellant’s application for certification as =;1

Building Official. (Exhibit 1). On the application, Appellant indicated that he had 8

years and nine months experience as an electrical inspector with the City of Lorain;:?
Building Department. Appellant also indicated experience in the field of EICCmCQJIIIé
K
i

On June 22, 2001, the Board’s Personnel Commirttec recommended to the Boarcf!g

contracting work.

that it deny Appellant’s request for certification because he did not meet the expenencleg

requirements set forth in Ohio Admin. Code 4101:2-1-79 (C)(2) (hereinafter the “Rulc“ji.;

The full Board adopted that recommendation. (Exhibit ") l :
On June 26, 200], the Board provided notice of its decision to Appellant

(Exhibit 3). The Board’s letter stated that “The Board voted to deny approval of youir:

qualifications for failure to meet the requisite experience .... : ‘At least ten years:

I
experience as a construction contractor, general superintendent of building const:ructioh;

for buildings or structures within the scope of use groups regulated by the OBBC, ten
!
years experience as specified in paragraph (A)(2) of this rule, or equivalent experienc:ﬁ;

that provided the required knowledge as determined by the board of building standards:.:
. |
’ -
The experience must provide knowledge of different construction methods, processes, and

types.”” (Exhibit 3; emphasis in original). T

5
Pursuant to Appellant’s request for a hearing, a formal hearing was conducted by

B
the Board on September 28, 2001. Ar the hearing, John W, Brant, the Board’s executi\fej

seCretary,‘testiﬁcd regarding the reasons for denial of Appellant’s application. Mr. Branr

[
I

noted that the last sentence of the pertinent rule states that “[t]he experience must provide

I
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knowledge of different construction methods, processes, and types.” (Tr. 9). Mr. Brani

! .
stated that “the basic reason that Mr. Vargo was turned down was because his experience

is all as an electrical contractor.” (Tr. 12). Mr. Brant stated that the rule was adopted tciu
have a “broad experience requirement” (Tr. 11). He stated that the Board interpreted thé

rule to mean that the required experience as a “construction contractor” must be .

i
experience as a general contractor rather than as a specialty contractor. (Tr. 11). A

general contractor would be “responsible for all phases of construction.” (Tr. 10). Mrl |

Brant srated that Appellant’s experience is solely as an electrical contractor, which is 311
specialty type of contracting. (Tr. 11). i
Mr. Vargo also testified at the September 28, 2001 hearing. Mr. Vargo testiﬁef;lé
that he has nine years of experience as chief electrical inspector for the City of- Loraini,l
and thirteen years of experience as an electrical contractor. (Tr. 15). Mr. Vargo stateé‘l%
that he believes the term *“construction contractor” in the Rule can mean a contractor irla':

any trade, such as an electrical contractor. (Tr. 14).

On November 2, 2001, the Board issued its Order denying Appellant’s applicatior{l:

on the grounds that i

1
he lacks the required expenience of at least ten years expcrience as a :
construction contractor or general superintendent of building construction
or general superintendent of building construction, or the equivalent -
experience that provided the required knowledge as determined by the ¥
Board of Building Standards of different construction methods, processes, i
and types to qualify to serve in that position pursuant to the requirements :
of rule 4101:2-1-79(C)(2) of the Administrative Code.

(Exhibit D). From that Order, Appellant filed this appeal. [
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Standard of Review

|

[
i ;
This court must affirm the order of the Board if the order is supported by reliabléi:,-"

probative and substantial evidence and the order is in accordance with law. R.C. 119.12;5

|
Univ. of Cincinnati v. Conrad (1980), 63 Ohio St. 2d 108, 111. | :
i

|

That quality of proof was defined by the Ohio Supreme Court in Our Place v.,
| :
Liguor Control Comm. (1992), 63 Ohio St. 3d 570: L

(D "Reliable" evidence is dependable; that is, it can be confidently
trusted. In order to be reliable, there must be a reasonable
probability that the evidence 1s true.

(2) "Probative" evidence is evidence that tends to prove the issue in
question; it must be relevant in determining the issue.

(3) "Substantial" evidence is evidence with some weight; it must have %
importance and value. - ‘

The Court’s Findings and Conclusions ’ :

: &
At the time Appellant filed his application for certification as a Building Ofﬁciall,ﬂ

he had 8 years, 9 months experience as an electrical inspector with the City of Lorai!n'
L
Building Deparmment. As acknowledged in Appellee’s brief, the Rulc provides that

experience as an inspector for a building department counts toward the ten-year

experience requirement. However, the Board denied Appellant’s application because he'
did nor have ar least an additional one year and three months experience as }a
! e

“construction contractor’. The Board interpreted the Rule to require that the addition%,lé
experience be experience as a general contractor, in order to pfovide the requirc:ftlg
knowledge of different construction methods, processes, and types. The Board concludeik:i
i

that Appellant’s edditional experience as an electrical contractor did not suffice, becausf;ei

it was experience as a specialty coniractor.
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Appellant argucs that experience as an electrical contractor meets the Rule’s!
¥
requirement of experience as a “construction contractor”. Appellant argues that by:

. : |

requiring that the experience be as a general contractor rather than a specialty contractor, :
. I

the Board is arbitrarily imposing requirements in addition to those contained 1n the Rule. |

I :

. I :

The Court concludes that Appellant’s argument fails because of the last sentence:

of O.A.C. 4101:2-1-79(C)(2). Regardless of how the term “‘construction contractor” al?si

used in the Rule is interpreted, the Rule goes on to provide expressly in the last sentenc@:_

’ !
- . . . 1 N
that “The experience must provide knowledge of different construction methods, -
b
processes, and types.”” By interpreting the Rule 10 require experience as a general

contractor rather than as a special contractor, the Board was giving effect to this,

provision of the Rule. -z

1
3
As explained during the hearing by the Board’s executive secretary, a gcneréf:l?’

contractor would be “responsible for all phases of construction.” (Tr. 10). Appt:Ilant';F;

experience is solely as an electrical contractor, which is a specialty type of contracting.-
[

(Tr. 11). Appellant admitted, for example, that he had no experience in the plumbing OEr'

HVAC phases of construction. (Tr. 15). |

The Board’s preference for a broad range of construction experience foh'
certification of a Building Official is certainly understandable and is supporféd by_thiei_
language of the Rule. It is well-settled that a decision of an administrative agency 1;5
entitled to proper deference from the court because agencies are specially equipped tf)
make decisions which require the application of adniinisuative law by virtue of theﬂ;rj
knowledge, expertise, and experience in a particular field. Farrand v. Siate Medicaélé

Board (1949), 151 Ohio St. 222; Pons v. State Medical Board (1993), 66 Ohio St. 3d 619.
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For the foregoing reasons, the Court finds that the Board’s Order is supported by

[
rehable, probative, and subsrantial evidence and is in accordance with law. The Order °-§fz

3
the Board 1s AFFIRMED. Counsel for Appellee shall prepare and submit an appmpriatle

Judgment Entry reflecting this Decision pursuant to Local Rule 25.01. : .

Qrnd

JOHN A. CONNOR, JUD(:_;E -

Copies to:
John M. Vargo, Appellant pro se
Richard M. Scott, Counsel for Appellee



